IN THE MATTER OF : BEFORE THE
STEPHANIE SIMMONS
HOWARD COUNTY
Appellant

BOARD OF APPEALS
vs.

THE ANIMAL MATTERS HEARING
BOARD : Case No. BA 704-D

Appellee :

DECISION AND ORDER
The Howard County Board of Appeals (the "Board") convened on October 14,2014, to hear
the Appellant, Stephanie Simmons, and the Appellee, the Animal Matters Hearing Board ("AMHB"),
argue the merits of the appeal of an AMHB decision and order dated June 30, 2014. The June 30

AMHB decision and order found that a May 16, 2014 letter issued by the Animal Control
Administrator is supported by competent, material and substantial evidence, in light of the entire
record submitted to the AMHB. The May 16, 2014 letter from the Animal Control Administrator
declared Appellant's dog Mercedes to be a "Threat to Public Safety and Welfare" and ordered the
permanent impoundment ofMercedes.
The Appellant was represented by Richard D. Paugh, Esq. at the hearing. The Appellee was
represented by Kristen Bowen Perry, Assistant County Solicitor. David R. Moore, Senior Assistant
1 County Solicitor, was the legal advisor for the Board.
Members of the Board present at the hearing were: James Walsh, James Howard, John
Lederer, Steven Hunt, and Genevievette Walker-Lightfoot. Chairperson James Walsh presided.
This case is an appeal on the record and the hearing was conducted in accordance with
Section 2.210(b) of the Board's Rules of Procedure. In an appeal on the record, the appellant has the

burden of establishing that the action by the administrative agency was clearly erroneous, and/or
arbitrary and capricious, and/or contrary to law.
The Board of Appeals standard of review in appeals based on the record is the same standard
of review employed by the Court of Special Appeals and circuit courts in reviewing administrative
decisions. See, Mortimer v. Howard Research and Development Corporation, etal., 83 Md. App.

432, 443 (1990), cert. denied 321 Md. 164 (1990). In making a determination of whether the
AMHB's decision is arbitrary, illegal or capricious, this Board must decide whether the question
before the AMHB was "fairly debatable." Howard County v. Dorsey, 45 Md. App. 692,700 (1980),
rev 'd on other grounds, 292 Md. 351, 438 A.2d 1339 (1982). An issue is fairly debatable if
reasonable persons could have reached a different conclusion on the evidence and, if so, a reviewing
I court may not substitute its judgment for that of the administrative agency. Eger v. Stone, 253 Md.

533, 542, 253 A.2d 372 (1969). A decision is fairly debatable if it is supported by substantial
evidence on the record taken as a whole. Dorsey, 45 Md. App. at 701,416 A.2d 23, quoting Sedney

v. Lloyd, 44 Md. App. 633, 637, 410 A.2d 616 (1980).
Thus, this Board's role in the instant case is to decide whether the AMHB's decision was
arbitrary, illegal or capricious. This review is limited to a determination based on the record - in this
case, the record from the AMHB.
The Board heard oral arguments from both Appellant and Appellee. As a preliminary matter,
the issue of the attachment of certain records to Appellant's memorandum to the Board was
discussed, and Appellant indicated that the documents were offered not as exhibits for the appeal, but
solely to demonstrate the materials that she did not have access to in advance of the hearing before
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the AMHB. The Appellant contended before the Board of Appeals that she did not have access to
the full set of relevant documents sufficiently far in advance of the AMHB hearing to properly
prepare and present her case. Appellant conceded that she did not request a postponement of the
AMHB hearing in order to have time to prepare after receiving the documents.
The Howard County Code, the Howard County Charter, the petition of the Appellant, the
Memorandum of the Appellant, and the Memorandum of the Appellee were incorporated into the |
record by reference.

THE AMHB DECISION
In light of the standard of review, the Board will examine the relevant factual findings of the
AMHB to determine if each was supported by substantial evidence.

On June 17,2014, the AMHB heard the appeal of Stephanie Simmons from a May 16,2014
letter issued by Animal Control Administrator Deborah Baracco, wherein she declared Stephanie
Simmons' dog, Mercedes, a threat to public safety and welfare, pursuant to Section 17.304 of the
Howard County Code; and permanently impounded Mercedes, pursuant to Section 17.309 of the
Howard County Code.

Following this hearing, the AMHB made the following findings:
Animal Control Administrator Deborah Baracco presented testimony and exhibits in support
of her May 16, 2014 letter, in which she declared Mercedes as a threat to public safety and welfare
and ordered the permanent impoundment of Mercedes, an adult spayed female Pit Bull owned by
Stephanie Simmons. Richard D. Paugh, Esquire represented Appellant Stephanie Simmons at the
appeal hearing.
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I

Animal Control Administrator Baracco testified and stated that, on July 15,2013, Mercedes
was involved in an attack on another domestic animal and inflicted severe injuries to the victim dog.
Mercedes was running at large at the time of the attack. Based upon this attack. Animal Control
declared Mercedes a "Dangerous Dog" on August 14,2013. The confinement conditions set forth in
|| the Dangerous Dog declaration are summarized as follows:
1. Mercedes was not allowed off the owner's property unless on a leash and muzzled.
The person walking Mercedes had to be capable of immediate and effective restraint ofMercedes.
2. Stephanie Simmons was required to build a fenced in area for Mercedes to exercise
I [ on the property. Mercedes was to be leash walked to and from the fenced area and the gates leading
I

II into the enclosure must be locked with a key lock.
3. Mercedes must be confined within the home or directly supervised when in the fenced
in area.

4. Mercedes was not to be tethered or kept solely within an electric fence system.
5. Mercedes was to be confined in a crate or key locked area when visitors were in the
home to prevent the dog from accidentally being released.
The deadline for compliance was set for October 1, 2013. Animal Control Officer Foster
followed up on the confinement requirements. The fencing requirement was not met, but all other
conditions were completed. Stephanie Simmons indicated that she was having difficulty getting
approval from park management to install the fenced area. Animal Control Officer Foster contacted
management on Stephanie Simmons' behalf and a new deadline date was approved for October 22,
2013. On October 23, 2013, Officer Foster followed up on the extended deadline. Stephanie
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Simmons indicated that she had not received approval for the fence. Officer Foster once again
contacted management on Ms. Simmons' behalf and a new deadline date was set for November 4,
2013. On November 5, 2013, Officer Foster inspected the property and found the fenced area
installed and compliance with the "Dangerous Dog" order was met.
On May 8,2014, Ms. Hunley, the owner of the previously mentioned victim dog, came to the
Animal Control Facility to speak with the Administrator in regards to concerns she was having about
the confinement ofMercedes. Ms. Hunley indicated that Ms. Simmons was not complying with the
"Dangerous Dog" order and that Mercedes was being tethered. Ms. Hunley provided photos of the
violations that were date-stamped by her phone for May 7, 2014. In addition, there was a datestamped video of Mercedes being tethered for May 7, 2014. Based upon this evidence,
Administrator Baracco instructed Officer Foster to patrol the area and if he were to find Mercedes
not confined in accordance with the Dangerous Dog declaration to impound Mercedes.
On May 15,2014, Animal Control was notified that Mercedes was running at large and was
involved in an attack on another domestic animal. At the time of the attack, the victim dog was
tethered on its owner's property and Mercedes was running at large. Mercedes made physical
contact with the victim dog, but there was no break in the victim dog's skin. Officer Foster
responded to the Simmons' residence and Mercedes was impounded.
Administrator Baracco testified that Section 17.304(a) of the Howard County Code states that
an animal is a threat to public safety and welfare when the animal kills or endangers the life or health
of other domesticated animals and or approaches people or other domesticated animals in an
I apparent attitude of attack. Section 17.304 allows the administrator to declare an animal a threat to
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public safety if the animal exhibits behavior prohibited by the subsection. Mercedes had already
been declared dangerous and by failing to keep Mercedes confined as required by the declaration and
Section 17.304 of the Howard County Code, Mercedes was running at large and attacked another
domestic animal. Based on this incident, Mercedes was declared a "Threat to Public Safety" as
allowed under the Code.
Section 17.309 of the Howard County Code allows the administrator enforcement options to
include impoundment and destruction of animals. Mercedes was impounded for euthanasia due to
the owner's failure to follow the confinement measures mandated by the "Dangerous Dog"
declaration thus putting the community and other animals in danger. Administrator Baracco stated
that Mercedes' temperament evaluation is that she is very friendly with people, but is highly
aggressive towards strange animals. Administrator Baracco noted that Mercedes is a powerful dog
which lacks training and pulls strongly on a leash. In Howard County Police Department Incident
Report No. 14-46467, Stephanie Simmons acknowledged to the responding officer, PFC Toler, that
she was well aware of the requirements placed on Mercedes by Animal Control. She was also aware
that she was not complying with those same requirements. PFC Toler also confirmed that the tether
for the victim dog did not extend beyond the owner' s property. Cpl. McDaniel states in her incident
report, "the family stated that Mercedes was supposed to be in the enclosure when she was outside,
I! but that she would not go to the bathroom in the enclosure. The family admitted that they had been
using a tie to get her to go to the bathroom."
Lastly, Administrator Baracco stated that Animal Control is responsible for ensuring the
safety of not only people but the safety of other animals within a community. Administrator Baracco
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expressed the difficulty she had in making her decisions about Mercedes, who is obviously loved by
her owner, however, she asserted that other pet owners within her community also love their animals.
I Administrator Baracco stated that this is truly a very unfortunate situation that could have been
avoided had Stephanie Simmons simply complied with the "Dangerous Dog" order.
Administrator Baracco submitted the following exhibits in support of her May 16,
2014 letter, in which she declared Mercedes as a threat to public safety and welfare and ordered the
permanent impoundment ofMercedes:
1. Photos of victim dog referenced in August 1 4th 2013 "Dangerous" dog declaration;
2. August 14, 2013 "Dangerous" dog declaration;
3. Photos taken May 7, 2013 of Mercedes not complying with "Dangerous" dog
declaration;
4. Witness statements from May 15, 2014 incident;
5. HCPD incident report no. 14-46467 excerpt p.2; and
6. HCPD incident report no. 14-46467 excerpt p.3.
Stephanie Simmons testified in opposition to the declaration of Mercedes as a "Threat to
Public Safety and Welfare" and the "Permanent Impoundment" ofMercedes. Ms. Simmons stated
that Mercedes is really her son's dog and that he was planning to move to North Carolina and take
Mercedes with him. Ms. Simmons stated that the latest incident occurred when Mercedes jumped
over her gate on the porch after she saw another dog near her property. Ms. Simmons stated that it
was an accident that her dog got out. In a letter dated May 16,2014 in support of her appeal petition,
Ms. Simmons writes that, "my dog is not a threat to the community, that the incident does not
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indicate that she is a bad or aggressive dog. Really, she's a great dog, sweetheart, and is just trying
to protect her home, not understanding that the neighbor's dog was not there to cause harm. When
the police and Animal Control showed up to see her and then take her away, even the officer said
that she was a sweet dog and she was not fearful. Mercedes is still young, she still deserves a chance
at growing and we will do our best to help her, we will do whatever it takes to have our dog home. I
hope you will give her another chance." Stephanie Simmons submitted the following exhibits in
support of her appeal:
1. Photos (a-f) of kennel and property.
Closing statements were made by the Animal Control Administrator and the Appellant.
Based upon the testimony and evidence presented at the above-captioned hearing, the Animal
Matters Hearing Board made the following Findings of Fact and Conclusions of Law:
1. On August 14,2013, Stephanie Simmons' dog, Mercedes, an adult spayed female PitBull, was declared "Dangerous" by Deborah Baracco, Animal Control Administrator.
2. As part of the "Dangerous Declaration," Stephanie Simmons was ordered to abide by
very specific confinement measures for Mercedes.
3. One of the measures was that Mercedes was never to be tethered or kept within an
invisible fence system.
4. On May 8,2014, Animal Control Administrator Baracco was provided photographs
taken on May 7, 2014 showing Mercedes not being confined behind a physical fence.
5. On May 8, 2014, Animal Control Administrator Baracco was provided video
evidence showing Mercedes tethered on Stephanie Simmons' property and not confined behind a

physical fence on May 7, 2014.
6. On May 15,2014, Mercedes was running at large and approached another dog in an
attitude of attack and made physical contact with the victim dog.
7. Mercedes displays animal aggression and Stephanie Simmons fails to confine
Mercedes in accordance with the "Dangerous Dog Declaration".
8. Section 17.304(a) of the Howard County Code allows the Animal Control
Administrator to declare an animal as a threat to public safety and welfare if the animal "kills or
endangers the life or health of a domesticated animal or person" or "approaches people or other
domesticated animals in an apparent attitude of attack."
9. Section 17.309 of the Howard County Code allows the Administrator to take
necessary action to enforce the Code, including the permanent impoundment of animals.
The AMHH found that the Animal Control Administrator's May 16,2014 letter, wherein she
declared Mercedes as a "Threat to Public Safety and Welfare" and ordered the permanent
impoundment ofMercedes, to be supported by competent, material and substantial evidence in light
of the entire record submitted to the AMHB and affirmed the May 16, 2014 decision of Animal
Control Administrator Baracco to declare Mercedes as a "Threat to Public Safety and Welfare" and
the decision to "Permanently Impound Mercedes".

ANALYSIS
The AMHB received evidence from which one might, on the face of it, conclude that the
finding that Mercedes is a threat to public safety is supported. However, due to the disclosure of
certain documents at the time of the hearing before the AMHB, rather than in advance, Ms. Simmons

-9-

was not able to fully prepare to make use of the documents nor were witnesses she may have wished
to present in attendance at the hearing.
Additionally, the record does not reflect that the AMHB, nor the Animal Control
Administrator, weighed all of the possible options with regard to disposition before concluding that
permanent impoundment was the necessary resolution.
Given these issues, this Board is not satisfied that the June 30,2014 Decision & Order of the
Animal Matters Hearing Board is not arbitrary, illegal or capricious.

CONCLUSIONS OF LAW
The decision of the AMHB is arbitrary or capricious, contrary to law, or clearly erroneous.

ORDER

^

Based upon the foregoing, it is this IG day of J)ecQrr^Grej<L 2014, by the Howard
County Board of Appeals, ORDERED:
That the Petition of Appeal of Stephanie Simmons of the AMHB's Decision and Order for
Case Number 704-D is GRANTED, and the mattered is remanded so that a hearing may be held at
which Ms. Simmons will have had an opportunity to have advance access to all relevant materials, to
call such proper witnesses as she wishes, and so that all potential dispositions may be considered, if
the "Threat to Public Safety" finding is upheld.
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HOWARD COUNTY BOARD OF APPEALS

ATTEST:

DISSW
Robin Regner, AdminiA^ator

James Walsh, Chairperson

.}^~)
James Howard, Vice Chairperson

PREPARED BY:
HOWARD COUNTY OFFICE OF LAW
MARGARET ANN NOLAN
COUNTY SOLICITOR

John Uderer
\^/

Steven Hunt
David Moore
Senior Assistant County Solicitor
^hs^nr^)T77MF. OF<SF fe/V//V ^
Genevievette Walker-Lightfoot
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