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DECISION AND ORDER
On March 30 and May 11, 2017, the Board of Appeals (the "Board") convened to hear
the administrative appeal ofBruce R. Altschuler and Ruth P. Altschuler (the "Appellants"). The
Appellants are appealing the Howard County Planning Board's letter decision of February 4,
2016 denying their application for Amended Site Development Plan approval to allow a 3 3-foot
amateur radio antenna mounted on a pole mast in the rear yard of 7308 Silent Bird Court (the
"Property") and located 14 feet from the eastern rear property line.
Board members Steven Hunt, John Lederer and James Howard were present at all
hearings. Board member Hunt presided as Chairman over the hearings. The Appellants certified
that notice of the hearings complied with the requirements of the Howard County Code. The
Board members indicated that they had viewed the Property as required by the Howard County
Zoning Regulations.
This case is a de nov o appeal and the hearing was conducted in accordance with Section
2.210(a) of the Board's Rules of Procedure. The Howard County Code, the Howard County
Charter, the Howard County Zoning Regulations (the "zoning regulations"), the Petition of

Appeal and the Hearing Examiner Decision rendered August 1, 2016 were incorporated into the
record by reference.

The Appellants were not represented by counsel. Bmce Altschuler and Ruth Altschuler
appeared at the hearings. Bruce Altschuler, David Prestel and Craig Roderus testified in support
of the administrative appeal. Andrew Campbell, Susan Campbell and Vemon Stark appeared at
the hearings and testified in opposition to the administrative appeal.
The Appellants offered, and the Board accepted, the following documents into evidence:

1. The 47 CFR 97.15(b) Cases;
2. A&B - Photographs of the antenna at the site;
3. 1/16/92 Letter from Kings Contrivance Comm. Assoc. to Rabbi Kenneth Cohen; and
4. Photograph of Petitioners' application (marked as E-14-C).
The Opponents offered, and the Board accepted, the following documents into evidence:
1. Plat of the Altschuler property;
2. Alternative antenna for the property;

3. Case Field Report re: 7308 Silent Bird Court, Columbia, MD 21046;
4. 7/24/14 Letter from Bruce Altschuler to William Blotzer ofDILP;
5. A-D, Photographs of the antenna on the Altschuler property;
6. List of cases Mr. Campbell referred to in his testimony;
7. Photograph ofAltschulers' property showing screening; and
8. Packet showing alternative antennas.

FINDINGS OF FACT
1. Appellants Bruce Altschuler and Rush Altschuler are the property owners of 7308
Silent Bird Court (the "Property") and amateur radio emergency communications operators. The
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Property is zoned NT-SFMD (New Town - Single Family Medium Density) and is part of the
Village of King's Contrivance, Section 2, Area 3, Phase 2 and subject to Final Development Plan
(FDP) FDP-178-A-4, Part 2. Appellants are seeking retroactive Amended Site Development
Plan (ASDP) approval to retain the existing 3 3-foot high amateur radio antenna tower located in
the rear of their yard and 14 feet from the eastern rear property line. Opponents Andrew
Campbell, Susan Campbell and Vemon Stark are adjoining property owners who object to the
height and appearance of the tower in its current location. The Board notes that the ASDP
application also describes the tower antenna height as almost 34 feet in height, which explains
the request for a 14-foot setback. For consistency, the 3 3-foot height is used herein.
On Febmary 4, 2016, the Planning Board held a public meeting on Appellants' ASDP83-93 application to accommodate, retroactively, the 33-foot amateur radio communication
tower on their property. The Planning Board denied the requested revision on Febmary 29,
2016. Appellants filed a timely appeal from the denial decision letter to the Howard County
Hearing Examiner who denied the Appellants appeal on August 1, 2016 in a 39-page decision.
The Appellants filed a timely appeal of the Hearing Examiner Decision and Order to the Board
of Appeals.
2. Bruce Altschuler testified that he is an amateur radio operator with amateur extra
operator privileges (Extra Class rated). He is a dentist and a retired colonel in the United States
Air Force. Dr. Altschuler is a volunteer for the Howard County Radio Amateur Civil Emergency

Services (RACES).
3. Dr. Altschuler testified and stated that PRB-1 (1985) preempted the county's zoning
regulation of amateur radio antenna towers. According to Dr. Altschuler, PRB-1 allows him to
put an antenna anywhere on his property, regardless of county setback regulations. Dr.
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Altschuler stated that PRB-1 prevents the Board from denying the requested ASDP application
based on aesthetic considerations. He further stated that the Planning Board did not consider
PRB-1 when denying the ASDP request.
4. Dr. Altschuler said that he was replacing an antenna that a previous property owner
and amateur radio operator had erected. Dr. Altschuler stated that the old antenna was replaced
due to a storm and the new antenna is stronger and able to withstand 80-mile-per-hour wind. Dr.
Altschuler opined that the placement of the current antenna was in a "sweet spot" on his
property. A "sweet spot" is a location that maximizes reception and transmission signals.
5. Dr. Alschuler testified to the importance of amateur radio operators like him who play
a vital role in emergency communications and he presented testimony about the increasing
importance of these operators during local and national emergencies. Dr. Altschuler commented
that the current antenna is a very modest replacement and works for emergency communications.
6. David Prestel provided testimony in support of the appeal and stated that he is an
officer with RACES in Howard County. Mr. Prestel detailed instances wherein RACES had
been asked to assist in Howard County and the need for the antenna being requested by Dr.
Altschuler. Mr. Prestel opined that the new antenna is very reasonable and workable.
7. Craig Rodems testified that he is a ham radio licensed operator. Mr. Rodems stated
that the County should not place any restrictions on antennas being used for emergency services.
8. Susan Campbell testified in opposition to the appeal. Ms. Campbell stated that she is
an adjoining property owner whose backyard abuts Appellants' Property. Ms. Campbell said
that she moved into her home in 1991 and at that time, there was no antenna at the present
location of the amateur radio antenna structure. The then current adjoining Property owner,
Rabbi Cohen, had a small unobtrusive antenna. When the Rabbi received HOA approval in
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1992, he was required to plant a 6-foot pine tree in addition to a large row of existing pines. The
Altschulers removed these pine trees before erecting the amateur radio antenna tower. After
these trees were removed, a new antenna went up in a new location per Ms. Campbell.
9. Andrew Campbell testified to being an adjoining property owner whose backyard
abuts Appellants' Property. Mr. Campbell testified that Dr. Altschuler built a new 34-foot tall
tower with 6-foot radials attached to it. The tower is 14-feet from his property line and the
radials would only be 8-feet from his property line. Mr. Campbell stated that the current tower
location has a 6-foot elevation on the Property which makes the antenna more looming and that
there is no real screening of the tower which is 25-feet from his home. Mr. Campbell stated that
in PRB-1, the FCC announced a policy of limited rather than complete federal preemption of
local zoning laws which affect amateur radio communications. Mr. Campbell expressed the
Appellants position as "wanting the antenna there because they want the antenna there" and as
analogous to the amateur radio operator's circumstances in Williams v. City of Columbia, 906
F.2d 994 (4th Circ. 1990) case.
10. Vemon Stark testified to being an adjoining property owner whose back yard adjoins
the Altschulers. Mr. Stark holds the same class amateur radio license as does Dr. Altschuler.
Mr. Stark opposed the ASDP application stated that the tower is a large looming structure which
is too close to the property line and very close to the Campbell's porch. In Mr. Stark's view, a
reasonable accommodation would allow a reasonable antenna to be in a functional location and
not so close to a boundary line. Mr. Stark testified that shorter antennas are practical and will
perform emergency communications. Mr. Stark presented viable options for emergency
communications on small lots.
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11. The Federal Communications Commission (FCC) regulates domestic amateur radio
operators and related wireless communications programs and policies. Amateur radio operators
are governed by the FCC rules contained in the Federal Code of Regulations (C.F.R.),
specifically 47 C.F.R. §97. Part 97.15 regulates amateur radio facilities and applies in pertinent
part to local zoning authority over "federally licensed antenna structures." PRB-1 was codified

in 1989 in what is now CFR §97.15 (b) when the FCC revised and re-codified Part 97, including
Part 97.15, which regulates federally licensed antenna structures provides in pertinent part:
(b) Except as otherwise provided herein, a station antenna structure may be
erected at heights and dimensions sufficient to accommodate amateur service communications.
(State and local regulation of a station antenna structure must not preclude amateur service
communications. Rather, it must reasonably accommodate such communications and must
constitute the minimum practicable regulation to accomplish the state or local authority's

legitimate purpose.) See PRB-1, 101 FCC 2d 952 (1985).
12. Although zoning boards have the authority to regulate amateur towers, they must
reasonably accommodate amateur communications with the minimum practicable regulation
necessary in addressing health, safety and welfare considerations.
13. Amateur Radio Communication Towers are regulated under zoning regulations
§128.0.E.5., which permits "communication towers for amateur (ham) radio" as permitted
accessory uses in residential districts subject to all requirements of §§128.0.E.2 and 128.0.E.3.
The zoning regulations §103.0 definition of "Residential Zoning District" includes the residential
land use areas of the NT zoning district as indicated by approved comprehensive sketch plans or,
for areas where there is no approved comprehensive sketch plan, by the preliminary development
plan. Of import to this appeal is zoning regulations §128.0.E.2.a.L, which compels amateur
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radio antenna towers in residential districts to be set back a "minimum distance equal to the
tower height (including antennas) measured from ground level." §128.0.E.3.a. requires them to
be "gray or a similar color that minimizes visibility," unless otherwise required by the FCC or
the Federal Aviation Commission. Zoning Regulation §125.0.G.4.d. contains the standards by
which a requested adjustment to the FDP-imposed bulk regulations for an individual New Town
zoned lot compliance is reviewed. The requested adjustment to the parking or bulk requirements

shall be granted if the Planning Board finds that:
(1) The adjustment will not alter the character of the neighborhood or area in
which the property is located, will not impair the appropriate use or development
of adjacent property, and will not be detrimental to the public welfare; and
(2) The adjustment a) is needed due to practical difficulties or unnecessary

hardships which arise in complying strictly with the Final Development Plan;
and/or b) results in better design than would be allowed by strict compliance with
the development criteria.

BURDEN OF PROOF
1. In this de novo appeal, the burden of proof is on the appellants to show that the action
taken by the administrative agency was clearly erroneous, and/or arbitrary and capricious, and/or
contrary to law. Howard County Code, Section 2.210(a)(4).

CONCLUSIONS OF LAW
1. The Appellants principal argument is that in PRB-1, the FCC announced a policy of
complete federal preemption of local zoning laws which affect radio communications towers.
The Board disagrees with Appellants position and states that in PRE-1, the FCC announced a
policy of limited rather than complete federal preemption of local zoning laws.
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2. The Board recognizes the value of amateur radio in Howard County to provide
emergency communications and must undertake a "reasonable accommodation" analysis
required by PRB-1 through the application of the zoning regulations.
3. Although zoning boards have the authority to regulate amateur towers, they must
reasonably accommodate amateur communications with the minimum practicable regulation
necessary.

4. The Board must first determine if the 3 3-foot amateur radio communications tower is
permitted under the applicable laws. If they are not, the Board is obliged to consider how the
zoning regulations are to be applied to make reasonable accommodation of Appellants' amateur
radio communications needs.
5. The Board finds that the 3 3-foot amateur radio communications tower in its present
location is not permitted as a matter of right under the applicable laws since it exceeds the oneto-one foot setback requirement.

6. Amateur radio communications towers are permitted accessory uses in all zoning
districts. No maximum height restriction is imposed; instead, all such towers are subject to the
one-to-one foot setback imposed by zoning regulations § 128.0.E.2.a.(l) and the grey or similar
minimizing visibility standard of § 128.0.E.3.a. Relief from these standards is obtainable in the
New Town residential zoning district through zoning regulations §§ 125.0.G.4.d. and 4.e. The
Board finds these zoning regulations do not have preclusive effect. Section §125.0.G.4.d.(2)
allows for adjustments "due to practical difficulties or unnecessary hardships" in strictly
complying with an FDP setback (and the one-to-one setback), which the Board reads as a
minimally practicable regulation capable of accommodating an amateur radio operator's specific
communications needs and the way the operators would use their antenna. § 125.0.G.4.d.(l)

expresses a legitimate zoning objective; that any adjustment to an FDP setback will not alter the
character of the neighborhood or area, will not impair the appropriate use or development of
adjacent property and will not be detrimental to the public welfare.
7. Next the Board is tasked with considering how the zoning regulations are to be
applied to make a reasonable accommodation of Appellants' amateur radio communications
needs. The gravamen of any such consideration is whether the amateur radio communication
tower's height and location is necessary to accommodate the ham radio operator's
communication objectives within county zoning objectives. In this case, the Appellants have
already erected the amateur radio communication tower of their choosing in the general location
of a prior owner's antenna on the mistaken belief that PRB-1 allows them to put an antenna
anywhere on their property regardless of county setback regulations.
8. The Board concludes that it is unable to make a "reasonable accommodation" through
the zoning regulations because the Appellants performed no site-specific investigation of their
amateur radio operator emergency communications needs culminating in the selection of the
appropriate amateur radio communication tower in a functional location. The Appellants failed
to prove the height of the amateur radio communication tower at the existing location to be
necessary and did not present any technical information to this Board as to the operators' specific
needs and the way in which they would use the antenna. Thus, the Board concludes that the
Appellants have not demonstrated "practical difficulty or unnecessary hardship." There is
nothing in evidence presented to this Board from which reasonable accommodation could be
Grafted through the application of the zoning regulations, and as such, the Board is compelled to

deny the ASDP application.
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5. The Appellants' position as characterized by opponent Andrew Campbell is that the
Appellant wants the antenna there because he wants the antenna there and is analogous to the
amateur radio operator's circumstances in the Williams case. See Williams v. City of Columbia,

906 F.2d 994 (4th Circ. 1990). The Board agrees and concludes that the Appellants failed to
show that the action taken by the Planning Board was clearly erroneous, and/or arbitrary and
capricious, and/or contrary to law. Howard County Code, Section 2.210(a)(4).
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ORDER
. day
Based upon the foregoing, it is this / ^S^C
dayofofL7/7^
^~7 / l^bfJ'A^- 2018, by the
Howard County Board of Appeals, ORDERED:
That the appeal of Bmce and Ruth Altschuler for Amended Site Development Plan
approval to allow a 3 3-foot amateur radio antenna mounted on a pole mast in the rear yard of
7308 Silent Bird Court and located 14 feet from the eastern rear property line is DENIED.

HOWARD COUNTY BOARD OF APPEALS

ATTEST:

(j^ <2^W<
Robin Regner, SecreMry

^

James Howard, Chairperson

APPROVED AS TO FORM:
HOWARD COUNTY OFFICE OF LAW
Gary W. Kuc

County Solicitor

Steven Hunt

)^A-I Md^.
Barry M. Sanders
Assistant County Solicitor

Did Not Participate
Neveen H. Kurtum
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