IN THE MATTER OF : BEFORE THE
ELISA KAMENS : HOWARD COUNTY
BOARD OF APPEALS
Petitioner
Case No. BA 14-018C

DECISION AND ORDER
The Howard County Board of Appeals (the "Board") convened on December 3,2015, to
hear closing arguments in the above-captioned matter and to deliberate and reach a decision
regarding the proposed conditional use sought by Elisa Kamens ("Petitioner"). The Petitioner
was represented by Thomas Coale, Esq. Thomas Meachum, Esq. represented James and Verity
Truby, Harry and Suzanne Hoffman, Marianne and Duane Alexander, Dr. Sara Via and
Yovanda Brooks who opposed the conditional use and Sara and Christian Domerchie,
Constance Reed, Joan Pontius, Susan Shoemaker and John Sindler, also opposed to the
conditional use, spoke on their own behalf (collectively "Opponents"). The Board also held
hearings in this matter on May 14, May 28, July 30 and October 27, 2015.
Members of the Board present at the December 3, 2015 hearing were: James Howard,
John Lederer, Genevievette Walker-Lightfoot and Steven Hunt. Chairperson James Howard
presided. Board member James Walsh recused himself from participating in the case.
The case was heard pursuant to the Board's Rules of Procedure, Section 2.209. The
burden of proof is one of a preponderance of the evidence and is on the Petitioner to show, by
competent, material and substantial evidence, that Petitioner is entitled to the relief requested
and that the request meets all prescribed standards and requirements of the applicable Zoning
Regulations.

On preceding hearing nights, the Board received evidentiary presentations from each
party. The Board accepted closing arguments in writing and, additionally, on December 3,
2015, the Board heard oral arguments from all parties that were present and wished to be heard.
The notice of the hearing was advertised and the property was posted as required by the
Howard County Code. The Board members indicated that they had viewed the property as
required by the Zoning Regulations.
The Howard County Charter, the Howard County Code, the Howard County Zoning
Regulations, the various technical staff reports and agency comments, the Department of
Planning and Zoning's July 14, 2014 Technical Staff Report recommendation, the General Plan
for Howard County, the General Plan of Highways, and the amended conditional use petition
and plan were incorporated into the record by reference.

FINDINGS OF FACT
Based upon the testimony and evidence presented at the hearing, the Board makes the

following Findings of Fact:
The Petitioner requests approval of a conditional use for a pet day care facility to be
located on a tract of land on the eastern side of Manor Road about 1,700 feet north of
Clarksville Pike under Section 131 of the Howard County Zoning Regulations. The 2.9-acre
Property is improved with a single-family detached dwelling located approximately 170' from
the Manor Lane front property line. To the dwelling's east is a fenced pool and concrete pad.
A board-on-board fence runs along the northern, western and eastern lines.
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Petitioner plans to utilize the approximately 3,271 square foot dwelling for a pet day

care facility for a maximum of fifteen (15) dogs less than (1) year of age. The dogs will be
supervised by staff and the number of dogs going outside at any one time will be limited to a
maximum of five (5). The outside area for the dogs will be enclosed with a 30' x 75' vinyl
fence. Per the Petitioner, the dogs will go outdoors approximately six to eight times per day
and their length of stay outside will typically be about fifteen minutes in duration.
In support of its petition, Petitioner presented testimony from several witnesses,
including professionals from several fields, including engineering and traffic, as well as
offering a number of exhibits which were admitted into evidence. Opponents offered testimony
from witnesses as well as exhibits which were admitted into evidence.

In light of the totality of the credible evidence offered by the parties and admitted into
evidence during the course of the hearings, the Board is not persuaded that the proposed pet
day care facility would not generate noise that would not be perceptible at lot lines.

ANALYSIS
The Petitioner bears the burden to demonstrate by a preponderance of the evidence that
each of the criteria in the Zoning Regulations, including those specific to the proposed pet day
facility, would be met if its conditional use were granted.
In pertinent part, the Zoning Regulations require as follows:
Section 131 .N.39. Pet Day Care Facilities
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A Conditional Use may be granted in the RC, RR or R-20 Districts for pet day care
facilities, provided that:
a. The minimum lot size shall be one acre.
b. All day care business functions must be completely enclosed within a building.
Noise must not be perceptible at lot lines.
c. The Hearing Authority may set hours of operation and limitations on the number and
type of pets cared for.
d. The facility shall not be located on a shared driveway.
e. Parking areas shall be located and landscaped to minimize visibility from roads and
residential properties.
f. There shall be no overnight boarding of pets.
g. Outdoor areas for walking or exercising pets may be permitted provided that pets
shall not be left unattended in such an area. The Hearing Authority may set a limit on the
number of pets permitted simultaneously in the outdoor area. The perimeter of this outdoor
area shall be fenced and landscaped to ensure that animals are confined to the property and to
minimize the visibility of the enclosure. All fencing shall comply with all requirements for
fences as noted elsewhere in Section 128.0. The petitioner must clearly delineate the outdoor
area on the Conditional Use plan.
h. Disposal of wastes must be such that odors or other emissions are not perceptible at
lot lines.
i. On an ALPP purchased or dedicated easement property, the following additional
criteria are required:
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(1) The use shall not interfere with farming operations or limit future
farming production.

(2) Any new building or building addition associated with the use,
including any outdoor storage and parking area shall count towards the
cumulative use cap of 2% of the easement.
Petitioner presented witness testimony and exhibits regarding the design and location of
the proposed pet day care facility, including how the facility would not generate noise that
would be perceptible at lot lines. Petitioner, however, conceded in a portion of her own
testimony that noise by a dog barking outside could probably be heard at lot lines. Opponents
presented witness testimony and exhibits that showed that noise from the pet day care facility
would be perceptible at lot lines. The Petitioner proposes to have up to fifteen dogs that will go
outside to roam and evacuate in groups of five. The dogs will be outside as many as eight times
a day and be outside on average fifteen minutes at a time.
Based upon the evidence, the Board concludes that it would not be possible for the dogs
to be outside without them creating noise that would be perceptible at lot lines. As such, the
Board concludes that the petition does not satisfy the specific criteria for a pet day care facility
conditional use.

CONCLUSIONS OF LAW
The Petitioner has not met its burden to show that its conditional use, as proposed, would
satisfy the applicable Zoning Regulations.
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ORDER
Based upon the foregoing Findings of Fact and Conclusions of Law, it is this cAe^

^

day of Nc^embe-r, 2016, by the Howard County Board of Appeals, ORDERED:
That the Petition of Elisa Kamens for a conditional use for a Pet Day Care Facility in an

RC-DEO (Rural Conservation: Density Exchange Option) Zoning District is DENIED.

ATTEST:

HOWARD COUNTY BOARD OF APPEALS

0. ^\^^Alison Mathieson, Secretary

DISSENT
James Howard, Chairperson
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Genevievette Walker-Lightfoot, ViceJChairperson

PREPARED BY:
HOWARD COUNTY OFFICE OF LAW
GARY W. KUC RECUSED
COUNTY SOLICITOR James

^/^/^ ^^L^C^_^
Barry M. Sanders
Assistant County Solicitor

Steven Hunt
I hereby certify that I reviewed all of the evidence submitted and listened to a recording of the
May 28, 2015 hearing for which I was not present.
:\.^^'.
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GenevietteWalker-Lightfoot
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