SCOTT PASCUCCI, * BEFORE THE
Appellant, * HOWARD COUNTY
vs. * BOARD OF APPEALS
THE ANIMAL MATTERS HEARING * BA Case Nos. 725-D & 726-D
BOARD,
*

Appellee.

AMENDED DECISION AND ORDER
The Howard County Board of Appeals (the "Board") convened on July 19,2016, to hear the
Appellant, Scott Pascucci, and the Appellee, the Animal Matters Hearing Board ("AMHB"), argue
the merits of the appeal of an AMHB Decision and Order dated February 24, 2016.
The Appellant represented himself, appearing pro se, at the hearing. The Appellee was
represented by Kristen Bowen Perry, Assistant County Solicitor. David R. Moore, Senior Assistant
County Solicitor, was the legal advisor for the Board.
Members of the Board present at the hearing were: James Howard, John Lederer, and Steven
Hunt. Chairperson James Howard presided.
This case is an appeal on the record and the hearing was conducted in accordance with
Section 2.210(b) of the Board's Rules of Procedure. In an appeal on the record, the appellant has the
burden of establishing that the action by the administrative agency was clearly erroneous, and/or
arbitrary and capricious, and/or contrary to law.
The Board of Appeals standard of review in appeals based on the record is the same standard
of review employed by the Court of Special Appeals and circuit courts in reviewing administrative
decisions. See, Mortimer v. Howard Research and Development Corporation, et al., 83 Md. App.

432, 443 (1990), cert. denied 321 Md. 164 (1990). In making a determination of whether the

AMHB's decision is arbitrary, illegal or capricious, this Board must decide whether the question
before the AMHB was "fairly debatable." Howard County v. Dorsey, 45 Md. App. 692,700 (1980),
rev'd on other grounds, 292 Md. 351, 438 A.2d 1339 (1982). An issue is fairly debatable if
reasonable persons could have reached a different conclusion on the evidence and, if so, a reviewing
court may not substitute its judgment for that of the administrative agency. Eger v. Stone, 253 Md.

533, 542, 253 A.2d 372 (1969). A decision is fairly debatable if it is supported by substantial
evidence on the record taken as a whole. Dorsey, 45 Md. App. at 701,416 A.2d 23, quoting Sedney

v. Lloyd, 44 Md. App. 633, 637, 410 A.2d 616 (1980).
Thus, this Board's role in the instant case is to decide whether the AMHB's decision was
arbitrary, illegal or capricious. This review is limited to a determination based on the record - in this
case, the record from the AMHB.
The Board heard oral arguments from both Appellant and Appellee. The Appellant
contended before the Board of Appeals that there was an inadequate record to support the decision
below, thus depriving him of a full and fair opportunity to present his case. The record before the
Board was limited due to an apparent malfunction in the recording equipment before the AMHB,
resulting in a transcript that did not contain all of the proceedings before the AMHB. The Appellant
also contended that the Decision & Order issued by the AMHB was void because it was not issued in
a timely fashion.
Appellee conceded that there were significant portions of the AMHB hearing for which no
transcript could be produced, but argued that there was an adequate record to uphold the decision
below. Appellee contended as to the timing issue that the sanction of reversing the AMHB decision
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was not appropriate if based upon the timing of the decision.

THE AMHB DECISION
In light of the standard of review, the Board examines the relevant factual findings ofthe|
AMHB to determine if each was supported by substantial evidence.
Unfortunately, the available record is missing a substantial portion of the proceedings that|
were conducted before the AMHB, including the record of at least one full night of the hearing. The|
AMHB made findings for which the record evidence is entirely missing or partially missing. In light]
of the record available to this Board, this Board is unable to conclude that the Decision & Order of\
the AMHB either was supported by substantial evidence, particularly when the evidence admitted]
before the AMHB that is in the record available to this Board cannot be compared and contrasted to |
the missing evidence, so that the record as a whole can be weighed.

ANALYSIS
The AMHB received evidence from which one might conclude that finding that the citations |
issued to Appellant are substantiated. However, due to the malfunctioning equipment and resulting |
missing record of the hearing before the AMHB, this Board cannot be satisfied that the February 24, |
2016 Decision & Order of the Animal Matters Hearing Board is supported by substantial evidence |
and is not arbitrary, illegal or capricious.

CONCLUSIONS OF LAW
The decision of the AMHB is arbitrary or capricious, contrary to law, or clearly erroneous |
and not supported by substantial evidence, due to the malfunction of equipment failing to provide an |
adequate record of the proceedings below.
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ORDER
Based upon the foregoing, it is this ^7 day of U d b b^J^ 2016, by the Howard|
County Board of Appeals, ORDERED:
That the Petition of Appeal of Scott Pascucci of the AMHB's Decision and Order for Animal|
Matters Hearing Board Case Numbers 15-059,15-060 AND 15-077 is GRANTED, and the matter]
is remanded so that a hearing may be held for which a sufficient record is made.

ATTEST: HOWARD COUNTY BOARD OF APPEALS!
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Robin Regner, Admiiiistrator

JaAes Koward, Chairperson

ABSENT
Genevievette Walker-Lightfoot

PREPARED BY:
HOWARD COUNTY OFFICE OF LAW
GARY W. KUC

COUNTY SOLICITOR

ABSENT
James Walsh

David Moore
Senior Assistant County Solicitor

')
Steven Hunt
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