IN THE MATTER OF : BEFORE THE
JACK AND DiANE PARZOW : HOWARD COUNTY
Petitioners : BOARD OF APPEALS
HEARING EXAMINER
BA Case No. 16-005V
Reconsideration Order

RECONSIDERATION ORDER
On October 27, 2016, the Hearing Examiner in Board of Appeals Case No 16-005V granted
in pertinent part Jack and Diane Parzow's (Petitioners) petition for multiple retroactive residential
variances at 11401 Harding Road/ which petition was supported by findings and facts set forth in
the decision and subject to these 8 conditions of approval (Approval Conditions):
1. The variances shall apply only to the deck/ the front porch and the rear accessory structure

depicted on the September 22, 2016 Amended Variance Plan for a single-family detached dwelling
with one kitchen and not to any other activities/ uses, structures/ or additions on the Property.
2. The plot plan and all materials submitted to the Department of Inspections, Licenses and Permits
for permit approval shall accurately depict the approved variances.
3. The Plot Plan and all materials submitted to the Department of Inspections, Licenses and Permits
for permit approval shall contain a note reciting all seven conditions of approval in Board of Appeals
Case No. 16-005V.

4. The accessory structure shall not be used for residential purposes. No building permit shall be
issued for a full bathroom/ kitchen or sleeping quarters. There shall be no heavying up of electricity
for residential appliances.
5. Petitioners shall obtain all necessary permits.
6. Petitioners shall comply with the Bureau of Environmental Health's comments.
7. The Department of Inspections/ Licenses and Permits and the Zoning Administration Division of

the Department of Planning and Zoning shall review all building permit applications pertaining to
Board of Appeals Case No. 16-019V for compliance with all conditions of approval.
8. This Decision and Order does not approve an increase in the height of the accessory structure
from 15 feet to 24.5 feet.

On November 10, 2016, Petitioners, through counsel Thomas Coale, Esq., submitted a
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timely Request for Reconsideration/ wherein they petition the Hearing Examiner to revise
Approval Condition #6 and to reconsider Approval Condition #8 by granting a height variance for
the applicable accessory structure. Adjoining property owner and opponent Robert J. Houston
submitted a timely response to the reconsideration request.
Rules of Procedure & Standard of Review
Pursuant to Hearing Examiner Rule 11.2, a request for reconsideration must be made in
writing and submitted within 15 days after the issuance of the decision. The request must state
the reasons for the request, and may include a request for a hearing and a request to suspend
the decision. The party making the request must send a copy of the request to each party and
certify that a copy has been sent to each party.
In accordance with Hearing Examiner Rule 11.5, the Hearing Examiner will revise a
decision only upon a finding of mistake of fact or mistake of law. Under this standard,then,the
Hearing Examiner may only reconsider Petitioners' requests re: Approval Conditions #6 and #8
only upon a finding that they were improperly decided as a matter of law or upon a finding of
factual error.

Discussion
1. Approval Condition #6: Petitioners shall comply with the Bureau of Environmental
Health's comments. Petitioners request that this Approval Condition be revised. In the BA 16005V decision and order. Finding of Fact No. 5 recited the Bureau's August 3, 2016 comments
that the Health Department had no objection to the variance and that "the petition indicates that
the property is served by public water and sewer yet the variance plan shows a well, septic tank,
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and sewage disposal area on the property. All existing wells and sewage disposal components
remaining on the property must be properly abandoned with documentation submitted to the
Health Department prior to Health approval of any building permit."
Petitioners contend, apparently, that this Approval Condition is a mistake of fact based
on revised comments from the Bureau of Environmental Health (the Bureau) issued on
November 4, 2016 by Jeff Williams/ the Bureau's Well & Septic Program Supervisor. A copy of
these revised comments was attached to the reconsideration request. The revised comments,

issued as a memorandum to GeoffGoins/ DPZ s Division of Zoning and Administration and Public
Service Chief/ explains the Bureau subsequently learned the property is not connected to public
water and sewer and is instead served by a private onsite well and sewage system. The revised
comments state:

There is no objection to the variance. The Health Department will review any building permit for a
deck to determine that it meets all applicable setbacks to wells and sewage disposal system
components. The deck as shown on the petition meets those setbacks. Additionally, a recent site
visit identified that the existing well cap is a loose one-piece cap. Prior to Health Department
approval of a building permit, a two-piece cap must be securely fastened to the well.

Adjoining property owner and opponent Robert J. Houston objected to the revision of this
Approval Condition in his November 23, 2016 response, stating:
In November 2007,1 went to Planning and Zoning to get a permit for a masonry chimney I planned
to erect for my wood stove. To my surprise I was informed I needed to go to the Health Dept. to
have them sign-off on the chimney. I was informed that any and all structures that touched the
ground and were attached to the house needed to hook-up to water and sewer before a permit
would be issued. The stove pipe chimney I needed to purchase cost me more than what a masonry
chimney would have cost. Mr. Parzow knew what the regulation was and ignored the permit
process so he would not have to add the expense of hooking-up. We had discussed this matter
numerous times.

Page 4 of 7 BOA Case No. 16-005V Reconsideration Order
Jack & Diane Parzow
As a first matter/ Condition #6 was intended to put Petitioners on notice that the decision
and order/ an administrative permit/ obliged them to bring the subject property into compliance
with all county laws and regulations. It being often the case that Petitioners do not know that a
variance "permit" is but the first step in securing the desired use of a subject property, the
Hearing Examiner includes agency comments as Approval Conditions to alert them of their postzoning permit responsibilities. These comments are advisory only. However, they are referenced
as Finding of Fact No. 5 and to the extent that this finding propelled Approval Condition #6, the
Hearing Examiner concludes the Bureau's comments were a mistake of fact. Approval Condition
#6 is therefore revised to read: "Petitioners shall comply with all Health Department laws and
regulations."

Concerning Mr. Houston's opposition to the revising of this condition/ the Hearing
Examiner may not deny a variance petition based on the Bureau's advisory comments. The
Hearing Examiner has no legal authority to resolve his issues on this matter. The Hearing
Examiner's authority in a variance petition hearing is limited to the petition's compliance with
the four standards set forth in HCZR § 130.0.B.2.a, which gauge the impact of the requested relief
from certain bulk regulation, dimensional standards in the applicable zoning district/ such as
setbacks, lot coverage and building height. Well and septic issues are addressed subsequent to
any granting of a variance petition. Consequently/ should the Health Department discover during
building permit application review that the deck or accessory structure does not comport with
county law, Petitioners may need to submit a new variance petition.
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2. Approval Condition #8: This Decision and
the accessory structure from 15 feet to 24.5 feet. Petitioners acknowledge they did not explicitly
request a height variance from HCZR § 108.0.D.l.b for the accessory structure, but they believe
there is adequate evidence on the record to approve such a variance request and are therefore
requesting a reconsideration of Approval Condition #8 by granting a height variance for it. In
support/ they reference pages 12 and 13 of the decision and order/ where the Hearing Examiner
concludes the accessory structure is lawfully noncompliant, and that this a unique physical
condition causing practical difficulty. Petitioners further allege they have maintained the
accessory structure at the same height since it was constructed and that is was compliant as an
agricultural structure before it became non-compliant as an accessory residential structure.

Mr. Houston opposes any reconsideration of Approval Condition #8 for these reasons.
As to the accessory structure/ if you view the fall of 2002 aerial photos that are kept by the county/
this accessory structure was built as two separate structures where as the top portion could be

removed without harming the integrity of the building (I have that photo if you need to see it). The
structure was not built as an agricultural structure but for a short time it was used to illegally board
horses and caused an infestation of rats due to the poor hygiene and care of the animals. I also
believe the property was not zoned agricultural in 2002 when the structure was built.

His response included a copy of a 2002 aerial photo clearly showing the construction of a second
story on what is now the accessory structure.

Concerning Petitioner's grounds for granting a height variance for the accessory structure,
the Hearing Examiner concludes the record contains no evidence to support a mistake of fact
about the inclusion of a height variance for the accessory structure in the petition. Moreover, the
reference on pages 12 and 13 pertained on ly to the location of the structure being noncompliant.
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On pages 8 and 9 of the Conclusions of Law/ the Hearing Examiner set out her reasons for not
interpreting the variance petition as including a height variance for the accessory structure.
Moreover/ certain agricultural structures in the R-20 zone are subject to the 15-foot maximum
height limit for accessory structures.
As to Mr. Houston's opposition to this request/ the Hearing Examiner may not consider
the information about the 2002 construction of the second story or upper level of the accessory
structure. This is new evidence, which Mr. Houston could have introduced at the hearing or
during any appeal from this decision and order.

Based on this information, the "Order" section of the decision and order is revised as
follows.

ORDER
Based upon the foregoing, it is this 5th day of December 2016, by the Howard County Board
of Appeals Hearing Examiner, ORDERED:
That the petition of Jack and Diane Parzow for a variance to reduce the 50-foot structure
and use setback from public street right-of-way to -0.85' for a garbage container shed is DENIED.
It is FURTHER ORDERED that their petition for variances to increase the 600-square foot
maximum lot coverage to 1/125 square feet for an accessory structure, to reduce the 10-foot side

and rear structure and use setback to 0.0 feet for a deck and to reduce the 10-foot rear setback
to 6.7 feet for an accessory structure is hereby GRANTED;
Provided, however, that:
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1. The variances shall apply only to the deck/ the front porch and the rear accessory structure
depicted on the September 22, 2016 Amended Variance Plan for a single-family detached
dwelling with one kitchen and not to any other activities, uses/ structures/ or additions on the
Property.

2. The plot plan and all materials submitted to the Department of Inspections/ Licenses and
Permits for permit approval shall accurately depict the approved variances.
3. The Plot Plan and all materials submitted to the Department of Inspections, Licenses and
Permits for permit approval shall contain a note reciting all seven conditions of approval in Board
of Appeals Case No. 16-005V.
4. The accessory structure shall not be used for residential purposes. No building permit shall be
issued for a full bathroom, kitchen or sleeping quarters. There shall be no heavying up of
electricity for residential appliances.
5. Petitioners shall obtain all necessary permits.
6. Petitioners shall comply with all Health Department laws and regulations.
7. The Department of Inspections, Licenses and Permits and the Zoning Administration Division
of the Department of Planning and Zoning shall review alt building permit applications pertaining
to Board of Appeals Case No. 16-005V for compliance with all conditions of approval.
8. This Decision and Order does not approve an increase in the height of the accessory structure
from 15 feet to 24.5 feet.

HOWARD COUNTY BOARD OF APPEALS

HEAR^Q EX^MIN&RMichele L. LeFaivre
Date Mailed:

Notice: A person aggrieved by this decision may appeal it to the Howard County Board of Appeals within
30 days of the issuance of the decision. An appeal must be submitted to the Department of Planning and

Zoning on a form provided by the Department. At the time the appeal petition is filed, the person filing
the appeal must pay the appeal fees in accordance with the current schedule of fees. The appeal will be
heard de novo by the Board. The person filing the appeal will bear the expense of providing notice and
advertising the hearing.

