IN THE MATTER OF : BEFORE THE
FRANCESCA GALBANI, BERNARD J. RAUSCHER, & : HOWARD COUNTS
STEVEN PATTERSON
Appellants : BOARD OF APPEALS
V.

HEARING EXAMINER
HOWARD COUNTY DEPARTMENT OF PLANNING &
ZONING : BACaseNo.BA750-D&751-D

Appellee
v. In re; Interested Parties' Motions to Dismiss
the Administrative Appeals of Franceses

GILLIECE FAMILY, LLC & ELM STREET Galbani et al.
DEVELOPMENT
Interested Parties

ORDER
On June 18, 2018, the undersigned, serving as the Howard County Board of Appeals
Hearing Examiner, and in accordance with the Hearing Examiner Rules of Procedure, conducted
a hearing on the two administrative appeals of Franceses Galbani, Bernard J. Rauscher, & Steven
Patterson (Appellants). In BA 750-D, Appellants are appealing the Howard County Department of
Planning and Zoning's (DPZ) March 1, 2018 letter that the Final Subdivision Plans for F-17-045,
Walker Meadows, are technically complete. In BA 751-D, Appellants are appealing DPZ's March
1, 2018 letter approving the developer's requested reconsideration of condition number 6 of a
previously approved alternative compliance application, which required the developer to install
a bottomless arch culvert for the construction of a single driveway crossing to serve Buildable
Preservation Parcel "A."
G. Macey Nelson, Esquire, represented Appellants Franceses Galbani/ Bernard J.

Rauscher, and Steven Patterson. William Erskine, Esquire, represented Interested Parties Gilliece
Family, LLC, and Elm Street Development. Melissa Goldmeier, Esquire, represented DPZ.
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On May 14, 2018, Interested Parties Gilliece Family, LLC and Elm Street Development
(Gilliece/Elm St.) motioned to dismiss BA 750-D as untimely and both administrative appeals for
Appellants' lack of standing. The June 18, 2018 hearing was therefore limited to oral argument
and testimony on the issues. Upon consideration of Gilliece/Elm St.'s motions to dismiss,
Appellants' responses to the motions, and oral arguments presented at the motions hearing, the
Hearing Examiner has determined to grant the motions to dismiss the administrative appeals.

BACKGROUND
Interested Parties Gilliece Family, LLC, and Elm Street Development are the owner and
developer, respectively, of Walker Meadows, Lots 1-34, Buildable Preservation Parcel A, Non-

Buildable Preservation Parcels B-K and Non-Buildable Bulk Parcels L-M. The 94.3-acre Property is
a resubdivision of Lot 2 of the Diehl Property (Plat #6937) and is identified as Tax Map 9, Grid
0006, Parcel 66, and located in the 3rd Election District (the Property). The BA 750-D petition
includes a copy of the F-17-045 plan. On F-17-045 Sheet 1 is a density exchange chart noting 11
sending density units from 2800 Nixon's Farm Lane, LLC (RE-17-001), tax map 15, grid 16, Parcel
90. The Property is located between High Stepper Trail and Mayapple Trail.
Appellants Franceses Galbani and Bernard Rauscher reside at 12301 Howard Lodge Drive.
The approximately 15-acre 12301 Howard Lodge Drive property lies about 765 feet from the
closest Property lot line. Steven Patterson resides at 12455 Howard Lodge Drive. The 6-acre
12455 Howard Lodge Drive lies about 1,234 feet from the closest Property lot line.
Appellants in their BA 750-D administrative appeal petition assert they are aggrieved
because DPZ erred in approving F-17-045, which they contend improperly grandfathering Walker
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Meadows under SB 236 and further, that DPZ made incorrect determinations regarding the
density transfer exchange. They contend that as property owners in close proximity to the
Property they will be negatively impacted by the deleterious effects that the improperly
approved building permit will have on them and the community.
Appellants in their BA 751-D administrative appeal petition aver they are aggrieved
because DPZ on September 8, 2017 improperly approved Kathleen Gilliece's request for
reconsideration alternative compliance waiver petition WP-16-133 (Walker Meadows).
As of the date of this letter, the Planning Director approved your request for an alternative
compliance of Section 16.116(a) which prohibits grading, removal of vegetative cover and trees,
paving and new structures within 100-feet of a perennial streambank, and within 25 feet of a
wetland. The developer is requesting reconsideration of condition number 6 of previously approved
alternative compliance application which required the developerto install a bottomless arch culvert
for the construction of a single driveway crossing to serve Buildable Preservation Parcel "A."

Appellants argue this approval allows a steam crossing that would affect both wetlands and
wetland buffers. They allege that as property owners in close proximity to the Property they will
be negatively impacted by the deleterious effects the improperly approved building permit will
have on them and the community.

DISCUSSION
I. Gilliece/Elm St.'s BA 750-D Motion to Dismiss as Untimely
Gilliece/Elm St. in its motion to dismiss (MTD) argues Appellants' BA 750-D appeal is
untimely because DPZ made all the final decisions as to the issues raised on appeal - the
grandfathering of Walker Meadows under SB 236 and the determinations regarding the density
transfer exchange - through DPZ's September 8, 2016 letter to Gilliece Family, LLC (Kathleen
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Gilliece), the owner/developer of the Walker Meadows subdivision. MTD Exhibit 1. This letter
informs the addressee the proposed Preliminary Equivalent Sketch Plan (SP-16-006) is technically
complete. Appellants did not file an appeal from DPZ's decisional letter dated September 8, 2016
as required by Subdivision and Land Development Regulations (SLDR) § 16.105(a).
Appellants contend in their response to the MTD that the March 1, 2018 letter is the final
agency action for purposes of appeal, there being no final subdivision decision until DPZ takes
agency action pursuant to SLDR § 16.147, which states, "[t]he final subdivision plan is the
culmination of the subdivision process . .. The final plat becomes the official record of the division
of land, and no lot within the subdivision may be sold legally until a final plat has been approved
and recorded by the Department of Planning and Zoning."

As the Hearing Examiner recounted at the hearing, the Preliminary Equivalent Sketch Plan
is the controlling plan through which Howard County property owners vested their property
rights under SB 236's grandfathering provisions. This is the Hearing Examiner's overview of SB
236 in BA 720-D (decided August 8, 2016).
In 2012, the Maryland General Assembly passed SB 236, the Sustainable Growth and Agricultural
Preservation Act of 2012, effective July 1, 2011, aka the "Septic Law." SB 236 limits the impact of
large subdivisions served by individual septic systems on farm and forest land, streams/ rivers and
Chesapeake and Coastal Bays. Of import to this appeal is SB 236's prohibition of major subdivisions
on septic systems in Tier IV designated lands, resource areas dominated by agricultural and forest
lands/ and certain grandfathering provisions.
Pursuant to SB 236, the Howard County Council on February 8, 2013, adopted CB 1-2013 (effective
date April 8, 2013) amending its General Plan, PlanHOWARD 2030, to define "growth tiers."

[] SB 236 and PlanHOWARD barred any further resubdivision of [a] Parcel for additional lots,
because any further act of resubdivision would be a major subdivision under Subdivision

Regulations definitions 16.108(b)(60) and 16.108(b)(46).
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(60) Subdivision means any division of a lot or parcel of land into lots or parcels for the immediate
or future transfer of ownership, sale, lease or building development. The term includes lot mergers
and resubdivision and, when appropriate to the context, shall relate to the process of subdivision
or to the land subdivided.
(46) Resubdivision means a further division or modification of an existing subdivision previously
approved by the County and recorded in the Howard County Land Record Office.
The one exemption set out in CB 1-2013's Growth Tiergrandfathering provisions allowed properties
with major subdivision potential and otherwise subject to the major subdivision prohibition in SB236's limitations on septic system development, to proceed with development if the project met
three requirements:
1. A soil percolation test application including full payment of fees and a percolation test plan must
have been submitted to Howard County Health Department on or before July 1, 2012, and
Preliminary Equivalent Sketch Plan must have been submitted to DPZ within 18 months of the
Health Department's soil percolation test approval.
2. The Preliminary Equivalent Sketch Plan must receive signature approval by DPZ by no later than
October 1, 2016.
3. SB 236 exempts major subdivision if the percolation test application was submitted to the Health
Department after July 1,1011, and the final subdivision plat was recorded on or before December
31,2012.

Gilliece Family, LLC, took all the steps necessary to grandfather the Property. MTD Exhibit
2 is Sheet 1 (of 34) of the August 15, 2016 Preliminary Equivalent Sketch Plan SP-16-006. Note 43
on SP-16-006 Sheet 1 states:
The project is grandfathered from the provisions of SB 236 due to the fact that a Perc Application
for 47 lots was submitted prior to July 1, 2012 and a Preliminary Sketch Plan was submitted within
18 months of the initial approval of the Percolation Certification Plan as identified in Section 9-

0206(b) of State Bill 236.
In the upper right quadrant of Sheet 1 is the same density exchange data as F-17-045. Sheet 1.

The Hearing Examiner is authorized only to hear matters authorized by the Howard
County Code (HCC) that are otherwise within the jurisdiction of the Board of Appeals (BOA).
Section 10-305(b)(2) of the Local Government Article of the Maryland Code, Md. Code (2012,
2014 Repl. Vol.) establishes in pertinent part the BOA subject-matter jurisdiction: to review the
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action of an administrative officer or unit of government over matters arising under any law,
ordinance, or regulation of the county council/ that concerns the issuance, renewal, denial,
revocation, suspension, annulment, or modification of any license, permit, approval, exemption,
waiver, certificate, registration, or other form of permission or of any adjudicatory order.

Pursuant to this enabling authority, the Howard County Charter (Charter), § 501
establishes a Board of Appeals. Charter § 501(b) defines the BOA'S limited subject-matter
jurisdiction: to exercise the functions and powers relating to the hearing and deciding, either
originally or on appeal or review, of such matters as are or may be set forth in [then] Article 25A,
Subparagraph (u) of the Annotated Code of Maryland, excluding those matters affecting the
adopting of or change in the general plan, zoning map/ rules, regulations or ordinances. Article
25A § 5(X) is now codified in Local Government Article § 10-324.
HCC Title 16, Subtitle 1 (HCC § 16.100 et seq.) contains the SLDR. SLDR § 16.105(a)
compels a person aggrieved by a DPZ order to appeal the order to the Board of Appeals within
30 days of the issuance of the order. HCC Title 2, Subtitle 2, § 2.200 et seq. contains the Board of
Appeals Rules of Procedure. Rule 2.206, "Administrative Appeals," requires an individual wishing
to appeal an administrative decision of a County Agency to file an appeal on the petition provided
by the Department of Planning and Zoning within 30 days of the date of that administrative
decision. Charter § 502 authorizes a hearing examiner (HE) to conduct hearings and make
decisions concerning matters within the jurisdiction of the Board of Appeals and for the County
Council to establish by legislative act the duties, powers, authority and jurisdiction of any
examiner appointed under this section.
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The question of timeliness is jurisdictional. Accordingly, the Hearing Examiner has
jurisdiction to hear this appeal only if DPZ's March 1, 2018 letter that the Final Subdivision Plans
for F-17-045, Walker Meadows, are technically complete, is an appealable event. The Maryland
Court of Appeals in United Parcel Service, Inc. v. People's Counsel for Baltimore County, 336 Md.
569, 650 A.2d 226 (1994) has defined what an "appealable event" is within then Art. 25A, § 5(U).
In UPS, neighboring landowners objected by letter to the county zoning commissioner's previous
approval of a building permit application. The commissioner's response letter explained and
defended this initial permit approval decision. When the neighboring landowners noted an
appeal from the response letter, the Board of Appeals ultimately ruled on the merits of the case,
determining the initial approval was correct, and the Circuit Court and Court of Special Appeals
upheld the Board decision on appeal by UPS. On final appeal, the Court of Appeals reversed,
holding the Board of Appeals had no jurisdiction to entertain the merits of the appeal because
the response letter was not an "operative event" determining the issuance, renewal, denial,
revocation, suspension, annulment, or modification of a license or permit, but merely a

reaffirmation of a prior approval or decision. The operative event occurred when the building
permit was approved and issued, not when the commissioner sent his explanatory letter. The
Court reasoned an operative event must be a final administrative decision, order, or

determination. "If this were not the case an inequitable, if not chaotic/ condition would exist. All
that an appellant would be required to do to preserve a continuing right of appeal would be to
maintain a continuing stream of correspondence, dialogue, and requests . . . with appropriate

departmental authorities even on the most minute issues of contention with the ability to pursue
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a myriad of appeals ad infinitum.'" UPS, 336 Md. at 584-585, quoting from Nat'l Inst. Health Fed.
Cr. Un. v. Hawk, 47 Md. App. 189, 422 A.2d 55, 58-59 (1980), cert. denied 289 Md. 738 (1981).
Applying UPS to the instant appeal, DPZ's March 1, 2018 letter that the Final Subdivision
Plan for F-17-045, Walker Meadows, is technically complete was not an "operative event" from

which a proper appeal could be noted; it merely conveyed certain functional processing notices
necessary under the SLDR. The March 1, 2018 letter was therefore a ministerial action, a
mandatory administrative procedural letter of correspondence requiring DPZ to inform the
developer of compliance, apparently, with the SLDR § 16.147 processing requirements of for
construction drawings, developer's agreement, and other ministerial matters. The final agency

action for the purposes of appealing the SB 236 and density transfer exchange determinations
was DPZ's September 8, 2016 letter to Gilliece Family, LLC, the owner/developer of the Walker
Meadows subdivision. Appellants Steven Patterson, Bernard Rauscher, "Frankie" Galbani, and
their counsel were copied in on this decision letter and therefore on notice of this agency action.
II. Gilliece/Elm St.'s BA 751-D Motion to Dismiss for Lack of Standing
The Gilliece/Elm St. BA 751-D MTD asserts Appellants lack standing to note the appeal
under SLDR §16.105(a), which provides that a person aggrieved by an order of the Department
of Planning and Zoning may, within 30 days of the issuance of the order, appeal the decision to
the Board of Appeals (emphasis added). The right to appeal is wholly statutory in nature. ^owarcY
County v. JJM, Inc., 301 Md. 256, 261, 482 A.2d 908, 910 (1984) (citing Maryland Bd. v. Armacost,
286 Md. 353, 354-55, 407 A.2d 1148,1150 (1979); Criminal Injuries Comp. Bd. v. Gould, 273 Md.
486, 500, 331 A.2d 55, 64 (1975); Urbana CMc Ass'n v. Urbana Mobile V\\\., Inc., 260 Md. 458,
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461, 272 A.2d 628, 630 (1971)). The right to appeal being statutory, Gilliece/Elm St. insist
Appellants made no showing of being either prima facie aggrieved or specially aggrieved.
The Patterson property is at its closest point more than 1,260 feet removed from the Walker
Meadow property; and it is more than 2/534 feet removed from the stream crossing at issue.
Therefore, Appellant Patterson is neither prima facie aggrieved nor is he almost prima facie
aggrieved.
The Galbani/ Rauscher property at its closest point is approximately 780 feet removed from the
Walker Meadow property/ and it is more than 2,006 feet removed from the stream crossing at
issue. As such, Appellants Galbani and Rauscher fall well short of qualifying as either prima facie
aggrieved appellants or as almost prima facie aggrieved appellants -their property being well in
excess of 1,000 feet away from the stream crossing at issue in WP-16-133.
Assuming arguendo that Appellants Galbani and Rauscher were to somehow qualify as "almost
prima fade aggrieved," it does not then follow necessarily that these Appellants have standing to
bring this appeal. The reason being is that none of the Appellants have satisfied their burden of
proving "plus factors" - which is required of them as almost prima facie aggrieved appellants for
them to have standing. They have the burden of demonstrating special aggrievement.
A protestant is almost prima facie aggrieved when "she is farther away than an adjoining,
confronting, or nearby property owner, but is still close enough to the site of the rezoning action .
.. and offers 'plus factors'supporting injury." AnneAru/ic/e/County v. Se//,442Md. 539,559 (2015).
The category of almost prima facie aggrieved protestants has been found in our cases to apply only
to those who have lived between 200 to 1000 feet away from the subject property, although there
is no bright-line rule delineating such boundaries. Ray, 430 Md. at 91, 59 A.3d at 555.
In support of their claims of special aggrievement, the Appellants have offered nothing but bald
assertions of unsubstantiated harm. In Attachment B of their Administrative Appeal Petition the
Appellants state: The manner in which the Appellant is aggrieved includes, but is not limited to:
Appellants Rauscher, Galbani, and Patterson live in close proximity to the subject property and will

be negatively impacted by the deleterious effects that the improperly approved building permit will
have on himself and the community. Their personal and property rights are adversely affected by
the decision and in a way different from that suffered by the public generally.
The Appellants' statements in support of standing fall woefully short of what is required by law.
They claim they live in close proximity - yet they fail to provide a measurement or even an
approximation of the distance. Notably absent in their Petition is any facts or even an assertion that
they live within "sight or sound" of the Walker Meadows property; or more importantly the stream
crossing at issue in WP-16-133. Appellants merely claim that they will be "negatively impacted" but they offer no facts; nor do they even attempt to describe how or why they will be negatively
impacted. They claim that there will be "deleterious effects" -yet they offer no facts; nor do they
even attempt to describe or identify such effects. They claim that their personal and property rights
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are adversely effected - yet again they do not offer any facts; nor do they even attempt to identify
or describe what rights they are even referring to. Finally, they claim that their rights will be
adversely effected in a way that is different from that suffered by the public generally - yet again
no facts are provided to support this contention. They do not even attempt to describe in any
fashion whatsoever how their rights will be effected yet alone the rights of the public generally.
All allegations of harm raised by the Appellants to meet their burden of demonstrating special
aggrievement must relate only to the very limited March 1, 2018 decision of DPZ to remove one (1)
condition of approval as originally set forth in its Alternative Compliance approval letter dated
September 8, 2016 - that condition being the requirement to install a bottomless arch culvert. All
other decisions made by DPZ and germane to WP-16-133 were made more than 18 months ago such that an appeal of those determinations is now untimely.
The Appellants' respective properties are far removed from the Walker Meadows property and are
even further removed from the stream crossing at issue.
The headwaters of the stream being crossed and at issue in WP-16-133 originate very close to the
existing culvert crossing on Buildable Preservation Parcel A. As such, the stream at issue does not
enter upon, cross, or even come close to any of the Appellants' properties - which are all very far
removed. As such, it is inconceivable that DPZ's very limited decision made on March 1, 2018, to
delete the requirement to install a bottomless arch culvert and to permit the continued use of an
existing culvert pipe would cause special and adverse effects upon the Appellants' properties at all
much less in a manner different from that of the general public.

Appellants in their BA 751-D administrative appeal petition claim aggrievement because
DPZ on March 1, 2018 improperly approved Gilliece/Elm St.'s request for reconsideration and
approved the initially denied alternative compliance request to use a bottomless arch culvert,
which they argue allows a steam crossing impact both wetlands and wetland buffers. They allege
that as property owners in close proximity to the Property they will be negatively impacted by
the deleterious effects that the improperly approved building permit will have on them and the
community. In further support of their alleged prima facie or special aggrievement, Appellants in
their response to the MTD argue as follows.
12455 Howard Lodge Drive includes approximately 6 acres and is approximately 1/234 feet from
the Subject Property. Howard Lodge Drive is a private road that serves several properties, including
12301 and 12455 Howard Lodge Drive. Agents of the Applicant have illegally used Howard Lodge
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Drive to transport equipment to the Subject Property. The Applicant and the Applicant's agents
have refused requests by Citizen-Protestants that the Applicant and the Applicant's agents stop
trespassing on the private road. The transportation of heavy equipment by the Applicant and the
Applicant's agents on the private road has damaged the private road.
Rauscher's, Galbani's, and Patterson's property rights and interest in their respective properties
satisfy the requirements for both prima facie and special aggrievement standing. Each has prima
facie standing. Rauscher and Galbani's property is approximately 765 feet from the Subject
Property. Patterson's property is approximately 1,234 feet from the Subject Property. See Wier v.
Whitney Land Co., 257 Md. 600, 612-13 (1970) (a protestant who owned property "in sight distance
of the property forming the subject of the petition and located approximately 1,100 feet from one
of the parcels reclassified by [the] Board" was prima facie aggrieved) (emphasis in original). Each
Citizen-Protestant is "in sight distance" of the Subject Property.
Each also satisfies the requirements for standing based on special aggrievement. Each has a
property right and interest in property on Howard Lodge Drive, which is close enough to the Subject
Property for each "to be considered almost prima facie aggrieved." And, each has offered "'plus
factors' supporting injury." Ray, 430 Md. at 85. During percolation testing, and also during the
ongoing well drilling, Gilliece and its agents have used, without permission, private Howard Lodge
Drive to bring heavy equipment including back hoes and well drilling rigs to the Walker Meadows
site. The most recent instance was on April 6, 2018, when a well drilling rig came in by private
Howard Lodge Drive. Gilliece's and Elm Street's contractors have damaged the private road.
If the Walker Meadows subdivision is built, Citizen-Protestants will likely hear from their properties
noise generated by activities at the Subject Property.
If the Walker Meadows subdivision is built/ Citizen-Protestants will likely see some of Walker
Meadows from certain locations on their respective properties.

Analysis
> The Law of Standing in Howard County re: the Hearing Examiner's Appellate Subject-Matter
Jurisdiction
Standing as it pertains to the quasi-judicial BOA and Hearing Examiner administrative
hearing process is the right to seek a determination, resolution, or vindication of a right or
interest within the quasj-judicial administrative hearing forum. Persons with standing have
"party" status. Within the context of the BOA and Hearing Examiner quasi-judicial administrative
hearing process, standing is contingent on whether the BOA or Hearing Examiner is hearing a

Page 12 of 25 BOA Case Nos. 750-D & 751 In Re: Motions to Dismiss
Appellants: Franceses Galbani, Bernard J. Rauscher, & Steven Patterson

petition under their original or appellate jurisdiction. The standing doctrines in these two quasiadjudicatory areas have different eligibility requisites-standing tests—and these tests determine
whether the BOA or Hearing Examiner may take jurisdiction and proceed to a merits hearing,
which in this case would bean evidentiary hearing on the correctness of the DPZ waiver decision.
The Hearing Examiner in BA 702-D (decided August 5, 2014) provided an extensive analysis of the
statutory and regulatory framework for Howard County's standing requirements for the statutory
appeal of agency actions to the Hearing Authority (the Hearing Examiner and the Board of
Appeals), the jurisdictional standards for parties when the Hearing Examiner or Board of Appeals
hears a petition under their original versus appellate jurisdiction, and the common law of
standing and aggrievement. Portions of this analysis are repeated in this order as appropriate.
With respect to land use matters, the BOA and the Hearing Examiner under HCC § 301(b)
have appellate jurisdiction to review a DPZ final administrative action/order/approval as it relates
to any final action governed by the SLDR. The statutory criterion for a person appealing a final
DPZ SLDR decision is that the person be "aggrieved." HCC § 16.105(a). This same criterion applies
to the appeal of any person, officer, department. Board or County bureau affected by any DPZ
decision made pursuant to ZR § 130.0.3 and to an appeal from a decision of the Hearing Examiner
to the BOA pursuant to HCC § 16.304(a).
Because the SLDR require a person to be aggrieved to note an appeal to the Hearing
Examiner, the broad administrative standing rule set out in Sugarloaf Citizens Ass'n v.
Department of Env't, 344 Md. 271, 686 A.2d 605 (1996), and which Appellants invoke to assert
standing, is inapplicable.
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The requirements for administrative standing under Maryland law are not very strict. Absent a
statute or a reasonable regulation specifying criteria for administrative standing, one may become
a party to an administrative proceeding rather easily. In holding that a particular individual was
properly a party at an administrative hearing, Judge J. Dudley Digges for the Court in Morris v.
Howard Res. & Dev. Corp., 278 Md. 417, 423, 365 A.2d 34, 37 (1976), explained as follows:
"He was present at the hearing before the Board, testified as a witness and made statements or
arguments as to why the amendments to the zoning regulations should not be approved. This is far
greater participation than that previously determined sufficient to establish one as a party before
an administrative agency. See, e.g./ Baxter v. Montgomery County, 248 Md.Ill,113,235 A.2d 536
(1967) (per curiam) (submitting name in writing as a protestant);Bryn/'ars/f/v. Montgomery Co., 247
Md. 137, 143, 230 A.2d 289, 293-94 (1967) (testifying before agency); Hertelendy v. Montgomery
Cty., 245 Md. 554,567, 226 A.2d 672, 680 (1967) (submitting into evidence letter of protest); DuBay
v. Crane, 240 Md. 180, 184, 213 A.2d 487, 489 (1965) (identifying self on agency record as a party
to proceedings); Brashears v. Lindenbaum, 189 Md. 619, 628, 56 A.2d 844, 849 (1948) (same).
Bearing in mind that the format for proceedings before administrative agencies is intentionally
designed to be informal so as to encourage citizen participation, we think that absent a reasonable
agency or other regulation providing for a more formal method of becoming a party, anyone clearly
identifying himself to the agency for the record as having an interest in the outcome of the matter
being considered by that agency, thereby becomes a party to the proceedings."

Sugarloaf, 344 Md. 271, 286-287, 686 A.2d 605, 613 (1996) (emphasis added).
What Appellants overlook in this appeal in Sugarloafis this qualifying language: //[a]bsent a
statute specifying reasonable regulations or criteria for administrative standing .. ." See, Clipper
v. Sprenger, 924 A.2d 1160, 1171, 399 Md. 539 (2007) (//[t]he limiting language used by this Court
in Sugarloaf... is important and may not be disregarded") (internal citations omitted). In Howard
County, HCC (BOA Rule) §2.208 and Hearing Examiner Rule 6.1 are the regulatory criteria for
standing in petitions heard pursuant to their original jurisdiction. These criteria codify the low
threshold for administrative standing set out in Sugarloaf absent a reasonable regulation or other
language providing for party status. Different statutory criteria apply when a person is seeking
review of a decision under these authorities7 appellate jurisdiction.
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> The "Aggrievement" Qualifier for Standing Under the Hearing Authority's Appellate Jurisdiction

In Howard County, the condition precedent to assert standing before the Hearing
Authority from a DPZ agency action is that the person must be aggrieved. SLDR § 16.105(a).
Consistent with many charter counties, the HCC/SLDR applies the common law definitions and
tests when measuring aggrievement in zoning/land use cases. The Court of Special Appeals in the
unreported opinion AMHA, LLC v. Howard Cnty. Bd. of Appeals, No. 2176, slip op. at 16-17 (Md.
App., 2015), concluded it was appropriate for the BOA to rely on the Court of Appeals'
aggrievement holdings in Bryniarski, and Ray and ruling in pertinent part because the HCC and
the BOA'S rules of procedure require proof of aggrievement.
AMHA concerned the BOA'S dismissal ofAMHA's appeal from the Hearing Examiner's 692D order denying standing to persons appealing the Planning Board's redline revision approval of
a previously approved site development plan. AMHA was a gas station owner objecting to the
redline's proposed 9,200 square-foot one-story building, including an AAA service center across
from his Snowden River Parkway property. The immediate legal issue in AMHA was the BOA'S
interpretation of the condition precedentthat a person be "specially aggrieved" to have standing
in an appeal to the BOA, but the same reasoning applies to the aggrievement standard for an
appeal from a DPZ SLDR action, j.e., that a person be "aggrieved." "While not expressly granted

in the statute, the Court of Appeals has held that a county has the 'ability to set reasonable
conditions precedent to access to its Board of Appeals is an exercise of its Home Rule."'
Chesapeake Bay Found., Inc. v. DCW Dutchship Island, LLC, 439 Md. 588, 604 (2014).
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Uncannily, the DCW Dutchship opinion was issued August 4, 2014 (but not publically
available until August 5, 2014), the day before the Hearing Examiner issued her 702-D order. The
Hearing Examiner's 702-D order involved AMHA's appeal of a DPZ SLDR waiver to allow vehicular
access to an arterial road for a proposed gas station, also across the road from his gas station. In
DCW Dutchship, the pertinent issue was the applicable statutory framework for standing before
the Anne Arundel County Board of Appeals, reviewed as "The County's Power under the Express
Powers Act to Create Conditions Precedent for the Board of Appeals." There the Court of Appeals
referenced the relaxed administrative standing rule in Sugarloaf while recognizing "this leniency
only exists /[a]bsent a statute or a reasonable regulation specifying criteria for administrative
standing!.]"' Id. (quoting Sugarloaf, 344 Md. at 286-287). After resolving the state and local
framework undergirding the Anne Arundel County BOA'S authority to hear the variance appeal
pursuant to its appellate jurisdiction, the DCW Dutchship court upheld the Board's reliance on
county code language specifying criteria for administrative standing, that //[a] person aggrieved
by a decision of the Administrative Hearing Officer who was a party to the proceedings may
appeal the decision to the Board of Appeals/7 to deny standing to Chesapeake Bay Foundation,
citing the Sugarloaf exception.
Maryland judicial opinions have often characterized the statutory aggrieved person
administrative hearing standard as "mirroring" common law principles. See Sugarloaf, 344 Md.
at 288, 686 A.2d at 614 (holding "the statutory requirement that a party be 'aggrieved' mirrors
general common law standing principles applicable to judicial review of administrative
decisions"), citing Medical Waste Assocs. v. Maryland Waste Coalition, supra, 327 Md. at 611 n.
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9, 612 A.2d at 248-49 n. 9/ quoting Bryniarski, 247 Md. at 144, 230 A.2d at 294; Holland v.
Woodhaven Bldg. & Development, Inc., 113 Md. App. 274, 687 A.2d 699, (1996) (//[t]he principles
governing the determination of whether a party is sufficiently aggrieved to possess standing to
appeal to a board of zoning appeals were discussed by the Court of Appeals in Bryniarski. This
Hearing Examiner thus ruled in Board of Appeals Case No. 661-D (decided February 11, 2008):
The phrase "person aggrieved/' when used in an ordinance relating to administrative appeals, has
a well-recognized meaning in Maryland spelled out in a line of cases. Sugarloaf Citizens' Ass'n v.
Department of Env't, 344 Md. 271, 288 (1996). The preeminent case in this line is Bryniarski v.
Montgomery County Board of Appeals, 247 Md. 137, 230 A.2d 289 (1967). Although the status of
Appellants in these cases, which mainly concern appeals from boards of appeals or other
administrative review bodies to the Maryland courts, differs from this case, which concerns appeals
to such a body, the matter of "aggrievement" is still the same.

In short, there is parity between the measure of the statutory aggrieved person
requirement applicable to the Hearing Examiner's appellate jurisdiction and the common law
aggrieved person standing principles applicable to the judicial review of administrative hearing
decisions. In the present case, then, Appellants must be aggrieved under common law principles
to be accorded standing.
> A Person Aggrieved
Bryniarski, the milestone case on aggrieved person standing doctrine in appeals
authorized by Maryland zoning statutes, defines the principles governing the determination of
whether a party is sufficiently aggrieved to possess standing to appeal to a board of appeals.1 The

1 Bryniarsk\ offers a brief history of the legal historical origins of the "aggrieved person" standing doctrine. "The
requirement that a person must be 'aggrieved' in order to appeal to the Board and from the Board to a court of

record was originally included in the Standard State Zoning Enabling Statute and generally appears in State Zoning
Enabling Acts and in municipal zoning ordinances throughout the United States. See 2 Rathkopf, The Law of Zoning
and Planning, sections 63-14 to 63-15 (3d ed.) and particularly note 3. This requirement is contained in the Maryland
Zoning Enabling Act, Code (1957), Article 66B, sections 7(d) and 7(j). The term 'person aggrieved' generally appears
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Court of Appeals stated in Bryniarski: "Generally speaking, a person aggrieved is one whose
personal or property rights are adversely affected by the decision. The decision must not only
affect a matter in which the protestant has a specific interest or property right, but his interest
therein must be such that the person is personally and specifically affected in a way different
from that suffered by the public generally." Bryniarski, 247 Md. at 144, 230 A.2d at 296.
Bryniarski distinguished the status of persons seeking standing as an "aggrieved person"
based on the location of their property relative to the subject property (the site of the contested
zoning decision). On one side of the aggrievement divide—the "standing" fence—are adjoining/
confronting or nearby property owners deemed, prima facie, to be specially damaged and,
therefore, persons aggrieved. On the other side are property owners who will not ordinarily be
considered aggrieved because their property is far removed from the subject property. The
proximity of the "aggrieved" property ownerto the subject property determines the legal burden
of proof required to acquire aggrieved person status.
The prima facie aggrievement burden of proof. The fact of a person seeking standing as an aggrieved
person based on property adjoining, confronting or being nearby the subject property is presumptive
evidence of special damage. "The person challenging the fact of aggrievement has the burden [of
production] of denying such damage in his answer to the petition for appeal and of coming forward with
evidence to establish that the petitioner is not, in fact, aggrieved/" Id. at 145, 230 A.2d at 294.
The burden of proof for other property owners. A person whose property is far removed from the subject
must meet the burden of [production and persuasion] alleging and proving by competent evidence-either
before the board or in the court on appeal if his standing is challenged-the fact that his personal or
property rights are specially and adversely affected by the board's action. A person whose sole reason for
objecting to the board's action is to prevent competition with his established business is not a person
aggrieved (citing Kreatchman v. Ramsburg, 224 Md. 209,167 A.2d 345 (1961)). Id.

in the municipal zoning ordinances ... There have been many cases in Maryland and in other states considering the
meaning of "a person aggrieved/ but, apparently, the word 'aggrieved' has never been legislatively defined."

Bryniarski, 247 Md. at 143, 230 A.2d at 294.
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Almost five decades later. Ray v. Mayor & City Council of Baltimore, 430 Md. 74, 59 A.3d
545 (2013) reviewed and refined Bryniarski's aggrieved person evidentiary burden as a threetiered obligation rooted in proximity to the site of the land use decision at issue.
Prima facie aggrievement. A protestant is prima facie aggrieved when his proximity makes him an
adjoining, confronting, or nearby property owner. When deciding whether a protestant is prima facie
aggrieved ... proximity is the only relevant factor. The inquiry is/ocusec/so/e/y on whether the protestant
is an adjoining, confronting or nearby property owner. Id. at 74, 83 n.6, 59 A.3d at 550 n.6 (emphasis
added) (internal quotation and citations omitted).
Almost prima facie aggrieved. A person who is not an adjoining, confronting, or nearby property owner is
almost prima facie aggrieved and offers "plus factors" supporting injury. Proximity is still the sole
determinative factor, but courts have referenced additional claims of aggrievement in specific cases to
support their holding. Id.
A "nebulous" third category of aggrievement. Recognized only in dicta, this "poorly-defined category"
may include protestants with standing who, despite being "far removed from the subject property," may
nevertheless be able to establish "the fact that his personal or property rights are specially and adversely
affected by the board's action." Although this point has been repeated in other cases ... we have found no
instance in which the Court held that a person who was far removed from the site of rezoning actually
qualified as "specially aggrieved." Id. at 85-86, 59 A.3d at 552 (internal citations and emphasis removed).

Critically, the Ray decision, while not a "regime change" contravening stare decisis (the
doctrine of precedent by which courts adhere to judicial principles laid down in prior decisions)/
firmly and narrowly reframed the burden of proof evidentiary obligations of persons seeking
aggrieved status. Proof of sufficient proximity is the most important obligation. Id. at 84,59. A.3d.
at 500. The new "almost prima facie" aggrieved category applies to protestants nudging up
against the "adjoining, confronting or nearby" standard of prima facie aggrievement, and
generally applies to persons living 200 to 1000 feet away from the subject property if they allege
specific facts of their injury ("plus factors"). In other words, once sufficient proximity is shown,
some typical allegations of harm acquire legal significance that would otherwise be discounted.
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But in the absence of proximity, much more is needed. Id. at 91-92, 59 A.3d at 555-56 (internal
citations omitted).
The Ray Court's insistence on evidentiary rigor in cases where a protestant's standing is
contested has roots in the "law of standing" principle that persons alleging aggrievement must
offer facts establishing a direct nexus between their claim of special harm that directly affects
their properties and the government action under challenge. General allegations of harm having
a common effect upon the public are therefore insufficient to show special aggrievement. One
consequence of the Ray Court's high evidentiary expectations on the issue of standing was the
elimination of any increase in traffic evidence as proof of aggrievement. This was an easy call for
the Ray Court, which located support for it in both Maryland case law discussing traffic, where
the basis for the court holding in each case was the protestant's close proximity, not the claim of
increased traffic and in the legal predicate that alleged adverse effects of additional traffic is
never an injury to a property right and therefore never a basis for standing. Id. at 96, 59 A.3d at
558. To this end, the Ray court denied standing to protestant and comic bookstore owner Benn
Ray, who pleaded being aggrieved because the project in the neighborhood where he lived would
increase traffic, making it more dangerous for him to drive because of area street configurations.
> The Aggrievement Tests as Applied to Appellants Seeking Standing
Typically, this section would review of the merits of the appellant's claimed status as
either prima facie or specially aggrieved, but in this appeal we must first focus on the
"zoning/land use action" Appellants are appealing. A person claiming to be aggrieved must have
a substantial interest in the zoning/land use decision and this interest must be in danger of
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suffering some special damage or injury not common to all property owners similarly situated.
Appellants in the 751-D petition identify the zoning action being appealed as the waiver
action reconsideration to permit the previously denied alternative compliance approval to use a
bottomless arch culvert, which they argue allows a steam crossing impact both wetlands and
wetland buffers. In their response to the MTD, they identify these actions.
Agents of the Applicant [] illegally us[ing] Howard Lodge Drive to transport equipment to the
Subject Property, trespassing, and damage to the private road by "[t]he transportation of heavy
equipment by the Applicant and the Applicant's agents on the private road has damaged the private
road.

During percolation testing, and also during the ongoing well drilling, Gilliece and its agents have
used, without permission, private Howard Lodge Drive to bring heavy equipment including back
hoes and well drilling rigs to the Walker Meadows site. The most recent instance was on April 6,
2018, when a well drilling rig came in by private Howard Lodge Drive. Gilliece's and Elm Street's
contractors have damaged the private road.
If the Walker Meadows subdivision is built, Citizen-Protestants will likely hearfrom their properties
noise generated by activities at the Subject Property.
If the Walker Meadows subdivision is built, Citizen-Protestants will likely see some of Walker
Meadows from certain locations on their respective properties.

All three Appellants attest in their affidavits included in their response to the MTD to
being aggrieved in a manner different from the general public because Walker Meadows will
enable use of the private Howard Lodge Drive as vehicular shortcut from the Walker Meadows
East/Crows Foot/Henryton Road area to MD Rt. 32 to save unauthorized cars and delivery
vehicles approximately 6 to 15 minute detour via Henryton Road (depending on traffic and two
lights) and avoid a school zone. In other words, traffic would increase.
The sites of these alleged aggrievement "activities" - most of which are not government
zoning/land use decisions - have no bearing on DPZ's September 8, 2017 approval of Kathleen
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Rather, with one exception, these activities and their locations refer back to, and are deployed
as collateral attacks on the much earlier Preliminary Sketch Plan approval of the Walker Meadows
Subdivision and aim to bolster Appellants assertions of aggrievement "if the Walker Meadows
subdivision is built."
What Appellants must rely on, then, as proof of aggrievement, is their argument that the
September 8, 2017 DPZ WP-16-133 letter action would allow a steam crossing to impact both
wetlands and wetland buffers. The location of the culvert and stream crossing site through which
Appellants locate their "aggrievement" proximity forthe purposes of this appeal is shown on Map
1, included as Exhibit C in the response to the MTD.

Bnckel

.'lf-l\ ,~>f?

l;c'r-?tTJ Lod^u EI]. t.,,
in C-r-cr,

Culvert

Galbani-"
n^,,-,..iLodnpUr. ^ <~<^,/ ( /s,Rauscher

Patterson \/ "^^/

^

Map 1
The location of the culvert/stream crossing site to establish aggrievement
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The MTD identifies a different site.
[t]he headwaters of the stream being crossed and at issue in WP-16-133 originate very close to the
existing culvert crossing on Buildable Preservation Parcel A. As such, the stream at issue does not
enter upon, cross/ or even come close to any of the Appellants' properties - which are all very far
removed. As such, it is inconceivable that DPZ's very limited decision made on March 1, 2018,to
delete the requirement to install a bottomless arch culvert and to permit the continued use of an
existing culvert pipe would cause special and adverse effects upon the Appellants' properties at all
much less in a manner different from that of the general public.

The location of this existing culvert pipe is shown on Maps 2 and 3, included as Exhibits 3
and 5, respectively, in the MTD. Map 2 shows a .38-mile distance from Galbani/Rauscher property
to the WP-16-13 existing culvert pipe site. Map 3 shows a .48-mile distance from the Patterson
property to the WP-16-133 culvert pipe site.
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Map 2
The .38-mile distance from Galbani/Rauscher property to the WP-16-13 existing culvert pipe site
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Map 3
The .48-mile distance from Patterson property to the WP-16-13 existing culvert pipe site

As a first conclusion, the Hearing Examiner is compelled to dismiss all allegations of
aggrievement based on proximity to the "Property." The Property, as the site of the entire Walker
Meadows subdivision, is not the object of DPZ's September 8, 2017 approval of Kathleen Gilliece's
request for reconsideration of alternative compliance waiver petition WP-16-133. For the same

reason, the Hearing Examiner is compelled to dismiss all allegations of aggrievement based on
proximity to the culvert shown on Map 1. This culvert is not the object of DPZ's September 8,
2017 approval of Kathleen Gilliece's request for reconsideration of alternative compliance waiver
petition WP-16-133.

In the last instance, the only potential basis for Appellants' standing to challenge any DPZ
action is legally sufficient proof of proximity to the WP-16-133 culvert pipe site shown on Maps
2 and 3. They did not adduce evidence going to any "sight or sound" proximately to this site or
how this proximity affects them in a manner differently than the general public. Proximity is a
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factual question of physical, unobstructed closeness: "strict" or "pure" proximity is the key to
establishing direct harm under aggrieved person standing principles. See, State Center, LLC, et al.
v. Lexington Charles Limited Partnership, et al., 438 Md. 451, 92 A.3d 400, 450 (2013). Appellants
are not prima facie aggrieved. Appellants are not almost prima facie aggrieved. Without a
showing of any aggrievement. Appellants have not met even the thinnest aggrievement
threshold. Ray's nebulous third category of aggrievement. The very limited DPZ March 1, 2018
decision to remove one (1) condition of approval as originally set forth in its Alternative
Compliance approval letter dated September 8, 2016 allows the existing culvert pipe to remain
in place. It could be said that a decision undoing an agency action and resulting in no physical
change is no zoning action at all.
A Final Note
The Ray Court discounted general allegations of harm having common effect upon the
public as an insufficient show of special aggrievement. A second consequence of Ray's high
evidentiary standing expectation was the elimination of any increase in traffic evidence as proof
of aggrievement. Ironically, while the zoning action at the center of Ray, certain approvals for a
"big box" planned urban development in Baltimore City known as "25th Station" never got off
the ground, the opinion's substantive aggrievement ruling has forever abbreviated - measured in
stare decisis years - the ability of citizens to challenge zoning actions.
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ORDER
Based upon the foregoing, it is this 30th Day of July 2018, by the Howard County Board of
Appeals Hearing Examiner, ORDERED:

That the BA 750-D and 751-D administrative appeals of Franceses Galbani, Bernard J.
Rauscher, and Steven Patterson are hereby DISMISSED.
HOWARD COUNTY BOARD OF APPEALS
HEARING EXAMINER

Michele L. LeFaivre
Date Mailed:

Notice: A person aggrieved by this decision may appeal it to the Howard County Board of Appeals within
30 days of the issuance of the decision. An appeal must be submitted to the Department of Planning and
Zoning on a form provided by the Department. At the time the appeal petition is filed, the person filing
the appeal must pay the appeal fees in accordance with the current schedule of fees. The appeal will be
heard de novo by the Board. The person filing the appeal will bear the expense of providing notice and
advertising the hearing.

