IN THE MATTER OF : BEFORE THE
TIRU LIANG, ALAN SCHNEIDER & : HOWARD COUNTY

KING UN
Appellants : BOARD OF APPEALS
v. : HEARING EXAMINER
HOWARD COUNTY DEPARTMENT OF : BA Case No. 727-D

PLANNING & ZONING
Appellee In re; Interested Party Donaldson Properties,
No. 3, LLC Motion to Dismiss Administrative
Appeal ofTiru Liang, Alan Schneider, & King Un

ORDER
On July 25, 2016, the undersigned, serving as the Howard County Board of Appeals
Hearing Examiner/ and in accordance with the Hearing Examiner Rules of Procedure, conducted

a hearing on the administrative appeal of Tim Liang, Alan Schneider and King Lin (Appellants).
Appellants are appealing the Howard County Department of Planning and Zoning's May 4, 2016
Mylar final signature approval copies of Site Development Plan (SDP) 14-059 for the Donaldson
Funeral Home, located at 12540 Clarksville Pike. On May 11, 2016, interested party Donaldson
Properties, No. 3, LLC (Donaldson) timely moved to dismiss the administrative appeal as
untimely. The July 25, 2016 hearing was therefore limited to oral argument on the issue.
Paul Johnson, Deputy County Solicitor, represented the Department of Planning and
Zoning (DPZ). Sang Oh, Esquire, represented interested party Donaldson Properties, No. 3, LLC.
Appellants Tiru Liang, Alan Schneider and King Lin were not represented by counsel.
A Preliminary Matter
Appellants filed an administrative appeal petition on April 1, 2016. Sometime thereafter,
they filed a revised petition adding the address of Appellant King Li. At the July 25, 2016 hearing,

Page 2 of 10 BOA Case No. 727-D, Order In Re: Motion to Dismiss for
Appellants' Failure to Timely File Their Appeal
Shun Lu presented herself as an Appellant to argue against the motion. Individuals wishing to
appeal a county agency administrative decision must file an administrative appeal petition within
30 calendar days of the pertinent administrative agency decision. Having filed no such petition
within the requisite time, Ms. Lu is not a proper appellant. Neither the original nor the revised
appeal petition identify her as an appellant. Her signature appears on an affidavit form on page
6 of the original document and page 5 of the revised document, but this signature act does not
accord her appellant status.

STATEMENT OF THE CASE
On March 4, 2016, DPZ signed Mylar copies of the site development plan (SDP) for SDP14-059, the Donaldson Funeral Home at 12540 Clarksville Pike. Appellants are appealing this
signature action/ contending, apparently, it is a final decision reviewable on appeal by aggrieved
parties pursuant to the Howard County Code. The administrative appeal petition describes the
manner in which they are aggrieved as: grave environmental risks to the Type II stream and
wetlands are emotionally and physically distressing; the safety of our well water is in danger; the
addition of burst traffic on the already congested Rt. 108 adversely affected safety for any travel
for errands and going to the mailbox daily; Asian culture against location near a death business
will adversely affect health/ will cause other Asians to avoid our home; business will be adversely
affected and; the commercial noise and fumes will adversely affect enjoyment of life.
Donaldson is the property owner of 12540 Clarksville Pike. On July 3, 2013, the Howard
County Board of Appeals granted Donaldson's conditional use petition for a funeral home and
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mortuary in an RR-DEO (Rural Residential: Density Exchange Option) zoning district.
At the outset of the motions hearing, Donaldson stated it was resting on the preliminary
motion to dismiss and would not present oral argument. The motion to dismiss contains

Donaldson's legal argument for the dismissal; a copy of the October 21, 2014 SDP-14-059
technically complete determination letter; a copy of DPZ's Site Development Plan Process
informational brochure, or guidance document and; a copy of Board of Appeals Case No. 694-D.

Appellant Alan Schneider did not make oral argument challenging the legal assertions presented
in the motion to dismiss. Appellants Tiru Liang and King Lin did not participate in oral argument.
Upon consideration of Donaldson's motion to dismiss, the Hearing Examiner has determined to
dismiss the administrative appeal.
Background
® November 29, 2010. Hearing Examiner denies Board of Appeals Case (BA) No. 10-001C/ Funeral Home
and Mortuaries Conditional Use in an RR-DEO Zoning District
» July 3, 2013. Board of Appeals grants BA 10-001C
® August 2, 2013. Clarksville Residents Against Mortuary Defense Fund (Clarksville) files petition for
judicial review of BOA decision in Howard County Circuit Court
® September 15, 2014. Circuit Court affirms Board of Appeals BA 10-001C decision
® October 15, 2014. Clarksville appeals Circuit Court decision to Court of Special Appeals
® October 21, 2014. DPZ issues SDP-14-059 technically complete letter
® November 20, 2014. End of 30-day period to appeal SDP-14-059 technically complete letter
• March 4, 2016.. DPZ signs SDP-14-059 Mytars
» April 1, 2016. Appellants file administrative appeal petition
• July 20,2016. Court of Special Appeals affirms circuit court decision in unreported decision
® July 25, 2016. Hearing Examiner hearing on 724-D motion to dismiss

DISCUSSION
Donaidson makes two allied arguments to support its motion to dismiss Appellants'
administrative appeal as untimely filed. First, the Hearing Examiner lacks jurisdiction to hear
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Appellants' appeal because DPZ's action in the signature approval of the SDP-14-059 Mylars on
March 4, 2016 is not an "appealable decision" under Maryland law and the Howard County Code.
Second, under these same laws, the final action triggering any timely appeal of SDP-14-059 by an
aggrieved person was the DPZ October 21, 2014 "technically complete" SDP determination letter.
The Hearing Examiner agrees.

A. DPZ's Signature Approval of SDP-14-059 on March 4, 2016 Was Not a Final Decision
Triggering Any Timely Appeal of the Site Development Plan
The Hearing Examiner is authorized only to hear matters authorized by the Howard
County Code (HCC) (or the Zoning Regulations) that are otherwise within the jurisdiction of the
Board of Appeals. Section 10-305(b)(2) of the Local Government Article of the Maryland Code,
Md. Code (2012, 2,014 Repl. Vol.) establishes in pertinent part the Board of Appeals subjectmatter jurisdiction: to review the action of an administrative officer or unit of government over
matters arising under any law/ ordinance, or regulation of the county council, that concerns the
issuance, renewal, denial, revocation, suspension, annulment/ or modification of any license,
permit, approval, exemption, waiver, certificate, registration, or other form of permission or of

any adjudicatory order.
Pursuant to this enabling authority, the Howard County Charter (Charter)/ § 501
establishes a Board of Appeals. Charter § 501(b) defines the BOA'S limited subject-matter
jurisdiction: to exercise the functions and powers relating to the hearing and deciding/ either
originally or on appeal or review, of such matters as are or may be set forth in [then] Article 25A,
Subparagraph (u) of the Annotated Code of Maryland, excluding those matters affecting the
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adopting of or change in the general plan, zoning map, rules/ regulations or ordinances.

HCC Title 16, Subtitle 1 (HCC § 16.100 et seq.) contains the Subdivision and Land
Development Regulations. HCC § 16.105(a) obliges a person aggrieved by an order of the
Department of Planning and Zoning to appeal the order to the Board of Appeals within 30 days
of the issuance of the order. HCC Title 2, Subtitle 2, § 2.200etseq. contains the Board of Appeals
Rules of Procedure. Rule 2.206, "Administrative Appeals/' requires an individual wishing to
appeal an administrative decision of a County Agency to file an appeal on the petition provided
by the Department of Planning and Zoning within 30 days of the date of that administrative
decision.

Pursuant to these laws, the Hearing Examiner has jurisdiction to hear this appeal only if
DPZ's May 4, 2016 signature approval of the SDP-14-059 Mylar copies was an appealable event.
The Maryland Court of Appeals in United Parcel Service, Inc. v. People's Counsel for Baltimore
County, 336 Md. 569, 650 A.2d 226 (1994) has defined what is an "appeatable event" within then
Art. 25A/ § 5(U). In UPS, neighboring landowners objected by letter to the county zoning
commissioner's previous approval of a building permit application. The commissioner's response
letter explained and defended this initial approval decision. When the neighboring landowners
took an appeal from the response letter, the Board of Appeals ultimately ruled on the merits of
the case, determined the initial approval was correct, and the Circuit Court and Court of Special
Appeals upheld the Board decision on appeal by UPS. On final appeal, the Court of Appeals
reversed, holding the Board of Appeals had no jurisdiction to entertain the merits of the appeal
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because the response letter was not an "operative event" determining the issuance, renewal,
denial, revocation, suspension, annulment, or modification of a license or permit, but merely a
reaffirmation of a prior approval or decision. The Court reasoned an operative event must be a

final administrative decision, order, or determination. "If this were not the case an inequitable,
if not chaotic, condition would exist. All that an appellant would be required to do to preserve a
continuing right of appeal would be to maintain a continuing stream of correspondence,
dialogue/ and requests . . . with appropriate departmental authorities even on the most minute

issues of contention with the ability to pursue a myriad of appeals ad infinitum.'" UPS, 336 Md.
at 584-585, quoting from Nat'l Inst. Health Fed. Cr. Un. v. Hawk, 47 Md. App. 189, 422 A.2d 55,
58-59 (1980), cert. denied 289 Md. 738 (1981).
DPZ's action in its Mylar signature approval of the SDP-14-059 was not an "operative
event" from which an appeal could be taken. It did not determine the issuance, renewal, denial,
revocation, suspension, annulment, or modification of any license, permit, approval, exemption,
waiver, certificate, registration/ or other form of permission or of any adjudicatory order. Rather,

the Mylars signing was a ministerial action, a mandatory administrative execution of a task

imposed on DPZ by HCC § 156(m).
Submission of Originals for Signature. Within 180 days of approval of the site development plan,
the developer shall submit the original Mylar plans corrected to meet the requirements of the
various State and County agencies and the Planning Board (if required by the zoning regulations).
The Department of Planning and Zoning shall coordinate the signature process associated with
approval of the site development plan. If the corrected originals are not submitted within 180 days
of approval of the site development plan, the approval will expire and a new site development plan
submission will be required.
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This stage in the site development plan process is described in DPZ's Site Development
Plan Process informational brochure, or guidance document, which differentiates SDP technically
complete final action and subsequent processing actions, including Mylar SDP originals for
signature approval.1
Step 7 - Submission of the SDP Originals (Mylars) for Signature Approval:
Within 180 days of receiving notice that the SDP is technically complete, or within 180 days of
Planning Board approval, the applicant must:
o Execute Developer Agreements/ if required. This process involves submission and execution of a
Developer's Agreement associated with the development plan to the DPW, Real Estate Services
Division for installation of public water and sewerage, forest conservation, landscaping, SWM,
roads, and a Declaration of Covenants and Maintenance and Right of Entry Agreement for private
storm water management, if applicable.
® Pay all required fees to the County
• Submit the SDP original Mylars to the DPZ for signature approval processing

These later actions are ail ministerial. In view of the public interest in the underlying land
use decision, the Hearing Examiner researched reported state case law implicating whether site
plan signature approval was a final appealable decision and found not one case on point or any
persuasive authority. Nor was I able to locate any local government regulation providing a right
of appeal from a final subdivision/land development signature approval action.
B. DPZ's October 21, 2014 "Technically Complete" SDP-14-059 Determination Letter Was
the DPZ "Final Action" Triggering Any Timely Appeal of the Site Development Plan
HCC§ 16.156(i) contains the procedures for filing and processing site development plans.
(i) Approval/Denial of Site Development Plan:
(1) Within 60 days of active processing time from submission of the site development plan or, if
additional information was requested, within 45 days of receiving the information/ the Department
of Planning and Zoning shall indicate to the developer in writing whetherthe site development plan
is approved, approved with modifications or denied. (Emphasis added.)
(2) If the site development plan is approved or approved with modifications, this notice shall serve

Available at https://www.howardcountymd.gov/LinkClick.aspx?fileticket=w_nXfAnEq_o%3d&portalid=0.

Page 8 of 10 BOA Case No. 727-D, Order In Re: Motion to Dismiss for
Appellants' Failure to Timely File Their Appeal
as authority to proceed to submission of the site development plan originals, except for projects
which require Planning Board approval

DPZ sets the 60-day approval/approved with conditions written notice deadline as the
date on which DPZ issues a "technically complete" electronic decision letter to the property
owner or developer/ as set forth in DPZ's Site Development Plan Process informational brochure/
or guidance document.
Step 4 - Decision on Technical Completeness of the SDP:
Within 60 days from submission of the plan, the DPZ will provide an electronic decision to the
property owner or developer through "Project Dox" indicating that the plan is either: (1) approved,
(2) approved with modifications or (3) revised plans required. A plan is technically complete if it
complies with the requirements of the SRC agencies. If revised plans are requested, revisions must
be made to the SDP and the revised plans must be resubmitted through "Project Dox/; to the DPZ
within 45 days of receiving comments.

Pursuant to HCC §§ 2.206 and 16.105(a), any appeal from the SDP-14-059 technically
complete letter must have been filed on or before November 20, 2014. Some, if not all, of the
Appellants in the instant appeal were at that time parties to the appeal of BA 10-001C to the
courts. They filed their appeal of the circuit court decision affirming the Board of Appeals decision
with the Court of Special Appeals on October 15, 2014, six days before DPZ issued the SDP-14059 technically complete letter, but they did not appeal this final DPZ action.
These conclusions accord with prior Hearing Examiner administrative appeal rulings. The
Hearing Examiner has consistently concluded DPZ "technically complete" letters are final agency
actions for the purpose of appeal. See BA 601-D (September 20, 2007), BA 628-D (August 11,
2008) and BA 643-D (October 6, 2008). In BA 694-D (March 6, 2013) (summited with the motion
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to dismiss), the Hearing Examiner concluded an environmental concept plan Mylar signature
approval was not a final decision commencing the running of the 30-day appeal period.
A Final Note
It is the practice of this Hearing Examiner to assess the practical, public regulatory policy
implications of appellants' novel legal arguments in administrative appeals. Thus, in Board of
Appeals Case No, 712-D (April 30, 2015), the Hearing Examiner considered the implications of
appellant's claim that all Howard county pathways must be shown on final development plans
subject to Planning Board approval or be amended if not shown. In that order, I reasoned
appellant's argument jeopardized "the considerable plans and the many hundreds of hours that
county employees, citizens, community associations and other entities have committed these
last several years to making accessible and expanding the pathway, trail and bike path
interconnected system currently proposed or being studied on every property with New Town
zoning."

Here, the practical implication of Appellants' claim that DPZ's Mylar signature approval is
the final appealable decision is similarly disquieting. Were this administrative task final agency
action, site development plan technically complete approvals would not be final appealable
events. This outcome is troublesome because the Planning Board has final site development plan
approval authority over a broad array of land use actions of great public interest. These Planning
Board decisions are routinely appealed to the Hearing Examiner. Were there no final decision
until the Mylar SDP signature stage. Planning Board SDP decisions would not be appealable.
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ORDER
Based upon the foregoing, it is this 8th day of August 2016, by the Howard County Board
of Appeals Hearing Examiner, ORDERED:

That the administrative appeal of Tiru Liang, Alan Schneider and King Lin is hereby

DISMISSED.

HOWARD COUNTY BOARD OF APPEALS
HEARING EXAMINER

Michele L. LeFaivre
Date Mailed:

Notice: A person aggrieved by this decision may appeal it to the Howard County Board of Appeals
within 30 days of the issuance of the decision. An appeal must be submitted to the Department
of Planning and Zoning on a form provided by the Department. At the time the appeal petition is
filed, the person filing the appeal must pay the appeal fees in accordance with the current
schedule of fees. The appeal will be heard de novo by the Board. The person filing the appeal will
bear the expense of providing notice and advertising the hearing.

