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DECISION AND ORDER
The Howard County Board of Appeals (the "Board") convened on November 22,
2016 to hear and deliberate the petition of Two Farms, Inc. (the "Petitioner") for
conditional use approval of a Motor Vehicle Fueling Facility in a B-2 (Business: General)
Zoning District filed pursuant to Section 131.0.0.2 of the Howard County Zoning
Regulations (the "Zoning Regulations").1
All Board members were present at the hearing. Chairman James Howard
presided over the hearing. Barry Sanders, Assistant County Solicitor, served as legal
advisor to the Board.
The Petitioner provided certification that notice of the hearing was advertised and
certified that the property was posted as required by the Howard County Code. The
Board members indicated that they had viewed the Property as required by the Zoning
Regulations.

1 Prior to the November 22, 2016 hearing and deliberations, the Zoning Regulations were amended by
Howard County Council Bill No. 46-2016 (the "Council Bill") such that the Gasoline Service Station
conditional use for which the Petitioner initially applied pursuant to Section 131.0.N.24 of the Zoning
Regulations was replaced with the Motor Vehicle Fueling Facility conditional use pursuant to Section
131.0.0.2 of the Zoning Regulations. Because the criteria for both conditional use categories are similar,
because the Howard County Council expressed an intent in the Council Bill for certain gasoline service
station cases to proceed under the Motor Vehicle Fueling Facility conditional use category, and because the
Petitioner presented evidence bearing on each element of approval of the Motor Vehicle Fueling Facility
conditional use, for purposes of this Decision and Order, reference will be made to the Motor Vehicle
Fueling Facility conditional use.

The Petitioner was represented by Counsel, Sang Oh, Esquire. Protestants Cecilia
Januszkiewicz and Josh Friedman appeared pro se.
The case was conducted in accordance with Section 2.209 of the Board's Rules of
Procedure. The Howard County Code, the Howard County Charter, the Howard County
Zoning Regulations, the technical staff report (the "TSR") of the Department of Planning
and Zoning ("DPZ") dated January 7, 2015 recommending approval of Petitioner's
conditional use, a letter from the Director of DPZ to the Howard County Board of
Appeals Hearing Examiner dated May 24, 2016 regarding marked pedestrian walkways,
the General Plan for Howard County, the General Plan of Highways, and the revised or

amended conditional use plan dated April 11, 2016 submitted by the Petitioner were
incorporated into the record by reference.
The following persons testified in favor of the petition: Eric McWilliams and Carl
Wilson.

The following persons testified in opposition to the petition: Josh Friedman and
Cecilia Januszkiewicz.
The following person testified in favor of the petition during the Petitioner's
rebuttal case: Carl Wilson.
The Petitioner offered, and the Board accepted, the following documents into
evidence:
Petitioner's Exhibits
1. Amended Conditional Use Plan dated November 21,2016
2. Truck turning movement diagram
3. Aerial photograph of closest residential neighborhoods to the Property
4. Curriculum vitae of Carl Wilson
5. Traffic report prepared by The Traffic Group dated October 7,2016
6. Photographs of traffic conditions/motor vehicle queueing at the Property

7. Elevation drawings showing the Property's convenience store and proposed fuel
pumps and canopy relative to vicinal medical office buildings
8. Aerial photograph showing distance between the Property and Ms.
Januszkiewicz's home
9. Aerial photograph showing the existence of two southbound lanes on Maryland
Route 108 at the Property's access point
The Protestants offered, and the Board accepted, the following documents into
evidence:
1. Letter authorizing Josh Friedman to testify on behalf of the Long Reach Village
Board
2. Photograph from November 7, 2016 showing dumpsters on the Property outside
of enclosed area
3. Photograph from November 21, 2016 showing dumpsters on the Property outside
of enclosed area
As a preliminary matter, during the hearing the Petitioner submitted a revised
conditional use plan to the Board dated November 21, 2016 (all filed conditional use
plans collectively referred to herein as the "Plan"). In accordance with Sections 2.202(b)
and (c) of the Board's Rules of Procedure, the Board determined that the changes to the
Plan were not substantive and did not require remand to DPZ for further
recommendations.

FINDINGS OF FACT
Based upon the evidence presented at the hearing, the Board makes the following

Findings of Fact:
1. The subject property (the "Property") is located in the 6th Election District
on the northeast comer of the Lark Brown Road intersection with Maryland Route 108.
The Property is referenced on Tax Map 37, Grid 20, as Parcel 604 Par. B and is also
known as 8268 Lark Brown Road.

The 1.31 acre, irregularly shaped Property is currently improved with an
approximately 5,000 square foot Royal Farms convenience store and carryout restaurant
located in the eastern area of the Property. Four rows of parking are currently provided
in the central area of the Property, and a concrete loading dock and refuse area are
located in the northern area of the Property. Full vehicular access is provided via Lark
Brown Road, while a right-in right-out access is provided to Maryland Route 108. The
existing convenience store stmctoe and access points are proposed to remain.
The Property is generally level with a slight slope from northeast to southwest.
Landscape buffers line the Property's perimeter.
2. Vicinal Properties. Adjoining the Property to the north and east is Parcel
A of Parcel 604, an approximately 7.09 acre parcel zoned B-l and developed as a multibuilding office development. To the south of the Property, across Lark Brown Road, is
Parcel 382, which is zoned NT and is improved with the Gateway Overlook retail
commercial development consisting of a multi-store shopping center and several large
individual stores. Adjoining the Property to the west, across Maryland Route 108, are

Open Space Lot 224 of Parcel 653 and Open Space Lot 239 of Parcel 707, both of which
are undeveloped, wooded parcels zoned NT and owned by The Columbia Association,
Inc. Further west are several residentially developed parcels zoned R-12.
3. Roads. At the Property's access, Lark Brown Road has two eastbound and
two westbound travel lanes within a variable width right-of-way having a posted speed
limit of 30 miles per hour. Maryland Route 108 at the Property's access has two
northbound and two southbound travel lanes. Further south at the intersection of
Maryland Route 108 and Lark Brown Road, a southbound right turn and a southbound
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left turn lane are provided to Lark Brown Road. There is a northbound deceleration lane
along Maryland Route 108 to the Property's access. Both existing entrances to the
Property have previously been determined to have appropriate sight distance, and no
changes are proposed to the entrances.
4. Water and Sewer Service. The Property is served by public water and
sewer.

5. General Plan. The Property is designated Established Community on the
Designated Place Types Map of the PlanHoward 2030 General Plan. Maryland Route
108 is depicted as a Minor Arterial on the Functional Road Classification Map of
PlanHoward2030.
6. Zoning History. Prior to the 2013 Comprehensive Rezoning process, the
Property was zoned B-l. In Zoning Board Case No. 1074-M, the Howard County Zoning
Board denied a requested piecemeal Zoning Map Amendment with site plan
documentation by Cloverland Farms Dairy t/a Royal Farms to rezone the Property to the
B-2 zoning district in order to add fuel dispensers to the existing convenience store
development. In the 2013 Comprehensive Zoning Plan, the Property was rezoned from
B-l to B-2 per Amendment No. 37.008 at the Petitioner's request.
7. Conditional Use Proposal. The Petitioner proposes to add a motor vehicle
fueling facility and canopy to the Property's existing convenience store and carryout
restaurant development. The motor vehicle fueling facility would contain 8 multiproduct
dispensers for gasoline and diesel, with a total of 16 fueling positions. The dispensers
would be located under a proposed canopy (the "Canopy") having dimensions of 132' by
40' (5,280 square feet) that would be sited approximately 43.01 feet from the western

property line, 60.2 feet from the northern property line, and 69.77 feet from the southern
property line. Two 30,000 gallon underground fuel storage tanks would be located
immediately southwest of the Canopy.
Access to the Property is proposed to remain via the existing full vehicular access
onto Lark Brown Road and the right-in right-out access onto Maryland Route 108. A
total of 30 parking spaces are proposed, consisting of 15 parking spaces in front of the
existing convenience store, 11 parking spaces to the southwest of the Canopy, and 4
parking spaces adjoining the Property's northern boundary. Drive aisles will encircle the
Canopy. An existing loading area and screened area for dumpsters would remain along
the Property's northern boundary.
The proposed hours of operation are 24 hours per day, 7 days per week. A
maximum of 5 employees would be onsite at any one time for the motor vehicle fueling
facility, convenience store, and carryout restaurant uses of the Property. Outside
operations are proposed to be limited to the dispensing of gasoline, oil, water, and
pressurized air. Lighting is proposed to be shielded and directed so that it does not shine
directly onto adjoining properties and does not illuminate residential properties and so
that it will not produce glare that could cause a hazard for motor vehicle operations in the
vicinity of the Property.
8. Eric McWilliams, a professional landscape architect, testified that he was
engaged to create the Plan. In discussing the revisions made to the conditional use plan
dated November 21, 2016 from the previous version of the plan, Mr. McWilliams
testified that he added a sidewalk in front of the 1 1 parking spaces in the southern area of

the Property, which sidewalk would connect to the sidewalk in front of the convenience
store via a designated striped walkway.
Mr. McWilliams further testified that the Property is approximately 1.3 acres in
size and that the Property currently contains an existing Royal Farms convenience store.
Mr. McWilliams testified that the Property is zoned B-2. Mr. McWilliams noted that a
developed B-l zoned office facility exists to the north and east of the Property; that
across Maryland Route 108 to the west are NT zoned open space parcels; and that across
Lark Brown Road to the south is the NT zoned Gateway Overlook shopping center
development.
According to Mr. McWilliams, the Property was originally zoned B-l. In 2009,
the Zoning Board denied a piecemeal map amendment request to change the Property's
zoning to B-2, but during the 2013 comprehensive rezoning process the Property was
rezoned to B-2 at the request of the owners. Mr. McWilliams testified that during the
2009 rezoning case, a total of 10 multiproduct dispensers were proposed with 20 fueling
positions, while only 8 multiproduct dispensers and 16 fueling positions are presently
proposed. Mr. McWilliams further testified that no automotive services, such as
automotive repair, tire changes, or car washes, will be provided on the Property.
Mr. McWilliams testified that there are certain adverse impacts associated with
motor vehicle fading facilities, such as additional lights, traffic, and odors, although Mr.
McWilliams noted that with current vapor recovery systems, motor vehicle fueling
facilities today generally do not emit odors. Mr. McWilliams agreed with DPZ's TSR
that any adverse effects of the Property's proposed motor vehicle fueling facility will not
be above and beyond those ordinarily associated with such use. According to Mr.

McWilliams, motor vehicle fueling facilities are well-regulated, and the Property's
proposed motor vehicle fueling facility would be no different.
Mr. McWilliams testified that the intensity and scale of the proposed motor
vehicle fueling facility use is appropriate for the Property given the nature and intensity
of the proposed motor vehicle fueling facility use, the size of the Property in relation to
the proposed use, and the location of the Property regarding the streets providing access
to the Property. Mr. McWilliams testified that the Property was spacious in comparison
to other sites for motor vehicle fueling facilities on which he had experience.
Mr. McWilliams further testified that this proposed motor vehicle fueling facility
use will not have a blighting influence due to the existence of other motor vehicle fueling
facilities nearby. According to Mr. McWilliams, other motor vehicle fueling facilities are
not readily visible from the Property. Mr. McWilliams noted that there are a few other
motor vehicle fueling facilities in the area - one at Costco south of the Property is over a
hill and very difficult to see, while another (an Exxon) is in the restaurant park to the
southwest. In Mr. McWilliams' opinion, the Property's proposed motor vehicle fueling
facility would not be a proliferation or blight, especially given the Property's existing
convenience store.

Regarding potential environmental impacts, Mr. McWilliams noted that the
proposed motor vehicle fueling facility would not impact an existing stream to the west
of the Property across Maryland Route 108. Mr. McWilliams testified that the Property
would utilize a jellyfish filter catch basin system for water quality control, which will
filter water running offsite and which will capture oils, suspended solids, and other
particulates.

Mr. McWilliams testified that the Property, at approximately 57,063 square feet,
exceeds the minimum acreage required for the Property's uses. Mr. McWilliams noted
that there are 2 points of access to the Property: the right-in right-out along Maryland
Route 108, which includes a deceleration lane into the site but not an acceleration lane,
and a second, full access via Lark Brown Road.
Mr. McWilliams testified that the landscaping proposed for the motor vehicle
fueling facility use generally maintains the existing landscaping while replacing some
loss of landscaped area caused by the proposed use. According to Mr. McWilliams,
approximately 28 percent of the Property will be landscaped. Mr. McWilliams noted that
the Property currently contains an existing dumpster enclosure in the northeast comer of
the Property that is proposed to remain. Mr. McWilliams testified that no vending
machines or propane tank storage is proposed, while an existing Redbox movie rental
machine and ATM are to remain.
Mr. McWilliams testified that 30 parking spaces will be provided on the Property,
a number which he stated satisfied the Zoning Regulations. Mr. McWilliams also
testified that the ingress and egress drives will be able to accommodate a gasoline tanker
truck entering and exiting the Property. Referring to Petitioner's Exhibit 2, Mr.
McWilliams noted that the tanker truck would most likely enter the Property from
Maryland Route 108, proceed clockwise around the Canopy to the underground fuel
storage tanks, and then proceed clockwise around the Canopy to exit the Property onto
Lark Brown Road. Mr. McWilliams testified that the Property allows for adequate
circulation for tanker trucks and that there are no concerns regarding the turning
movements of those tanker trucks, which will be onsite mainly during off-peak hours.

Mr. McWilliams, referring to Petitioner's Exhibit 3, testified that the closest
residential neighborhoods to the Property were over 500 feet from the site. Mr.
McWilliams testified that no walls or fences are proposed for the Property. Mr.
McWilliams agreed with the conclusion in DPZ's TSR that the proposed motor vehicle
fueling facility will not have a greater potential for adversely impacting environmentally
sensitive areas in the vicinity of the Property than elsewhere, noting that other motor
vehicle fueling facilities are closer to the stream to the west than is the Property.
Mr. McWilliams testified that the closest historic site to the Property is
approximately 5,000 feet away and that the proposed motor vehicle fueling facility use
will not have a greater potential for diminishing the character and significance of historic
sites in the vicinity than elsewhere.
Mr. McWilliams testified that the road frontage of the Property exceeds 120 feet.
Mr. McWilliams further testified that any automotive supplies will be kept within the
convenience store building.
On cross-examination, Mr. McWilliams testified that he has laid out between 100
and 150 different motor vehicle fueling facilities during his career. He testified that to
the best of his knowledge, there are no underground aquifers under the Property. Mr.
McWilliams further testified that to prevent leaks, the underground fuel storage tanks and
the pipes leading from the fuel storage tanks to the fuel dispensers are all double lined,
with interstitial sensors such that the sensors would detect the presence of liquid between
the linings. According to Mr. McWilliams, if the fuel storage tanks or pipes were to leak,
the sensors would alert personnel within the convenience store. Mr. McWilliams further
testified that a monitoring well system is required by the Maryland Department of the
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Environment ("MDE"), which would perform regular checks in the area surrounding the
fuel tanks.
Mr. McWilliams further testified on cross-examination that the closest motor
vehicle fueling facilities to the Property are the Costco facility which is approximately
300 to 500 feet away and the Exxon in the restaurant park which is at least 500 feet away.
Mr. McWilliams noted that the pressurized air dispenser would be adjacent to the loading
area. Mr. McWilliams further testified that the drive aisle leading from Lark Brown
Road contains a curve that has the effect of serving as a traffic calming device that slows
vehicles entering the site.
Mr. McWilliams further testified on cross-examination that 5 employees would be
onsite at any one time, although he could not say whether that number was industry
standard for a motor vehicle fueling facility and convenience store. Mr. McWilliams
noted, however, that the Petitioner runs a successful operation and that he believes the
Petitioner staffs a sufficient number of employees to accommodate patrons.
Upon questioning from the Board, Mr. McWilliams testified that he was not
aware of a breakdown of the percentages of the different products dispensed by the
multiproduct dispensers but that typically, the Petitioner has 3 types of standard gasoline
and generally provides low pressure diesel for passenger vehicle use only on the two
pumps at the ends of the Canopy. Mr. McWilliams reiterated that the refueling tanker
truck would most likely come off of Maryland Route 108, proceed clockwise around the
Canopy to the underground fuel storage tanks, unload the fuel, then continue in a
clockwise manner to make a right turn onto Lark Brown Road. Mr. McWilliams testified
that the Canopy is sufficiently tall for the tanker trucks to pass under the Canopy. Mr.
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McWilliams conceded that the refueling tanker truck would temporarily block access to
some parking spaces in the southern area of the Property. Mr. McWilliams stated,
however, that the tanker trucks will deliver fuel during off hours, that these southern
parking spaces are considered "B" spaces, and that the majority of customers will park
along the store frontage. In Mr. McWilliams' opinion, these southern parking spaces will
be minimally used by the customer base. Mr. McWilliams further testified that while the
tanker truck is navigating the Property, the truck would not impede parking in front of the
convenience store any more than normal traffic and would not have to traverse any
parking spaces during its turning movements.
On redirect, Mr. McWilliams testified that the tanker truck, when exiting the
Property and turning right onto westbound Lark Brown Road, will not cross the double
yellow line or extend into eastbound Lark Brown Road. Mr. McWilliams testified that
the onsite tanker truck route proposed for the Property is not atypical and that
underground fuel storage tanks are often placed in front of category "B" parking spaces.
Mr. McWilliams further noted that on the issue of underground aquifers, the Property and
the surrounding area are on public water and sewer.
9. Carl Wilson, a registered professional traffic operations engineer with The
Traffic Group, testified that he was engaged to evaluate the traffic effects of the proposed
motor vehicle fueling facility. He testified that The Traffic Group had prepared a traffic
report for the project dated October 7, 2016 (the "Traffic Report"), which Traffic Report
the Board admitted into evidence as Petitioner's Exhibit 5.
According to Mr. Wilson, the Traffic Report is a traffic impact study for the
additional development of the motor vehicle fueling facility to the existing convenience
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store. The Traffic Report examined the existing site access points, the intersection of
Maryland Route 108 and Lark Brown Road, the intersection of Maryland Route 108 and
Summer Cloud Way to the north of the Property, and the intersection of Lark Brown
Road and Marie Curie Drive to the east of the Property. Mr. Wilson collected data for
each intersection on Tuesday, September 27, 2016 from 7-9 a.m. and 4-6 p.m., which
times Mr. Wilson testified are typical for traffic data collection. Mr. Wilson testified that
5-6 p.m. is the heaviest time for traffic, and that only peak hours are studied because they
are the most intense time for the adjacent road system.
Mr. Wilson testified that he also examined background developments that have
been approved in the area and incorporated the trips associated with those approved
developments into the Traffic Report. Mr. Wilson used data from the Institute of
Transportation Engineers ("ITE"), which Mr. Wilson testified is the industry standard, to
determine the increase in traffic projected due to the development of the proposed motor
vehicle fueling facility at the Property by comparing existing trip generation rates for
convenience stores without motor vehicle fueling facilities to rates for convenience stores

with motor vehicle fueling facilities and adding the difference to the existing trips
currently being generated by the Property's convenience store and carryout restaurant
uses.

Mr. Wilson testified that the proposed motor vehicle fueling facility would result
in the addition of 19 new trips during the morning peak hour and 28 new trips during the
evening peak hour. New trips, according to Mr. Wilson, are trips that are not necessarily
part of the existing road system or trips that divert far out of their way. Additionally, Mr.
Wilson testified that a motor vehicle fueling facility use will also generate pass-by trips
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that will attract customers to the Property from Lark Brown Road and Maryland Route
108 that are already part of the road network. Mr. Wilson testified that the pass-by trips
will add another 31 morning peak hour trips and 54 evening peak hour trips. Mr. Wilson
testified that including new trips and pass-by trips, the proposed motor vehicle fueling
facility use would add a total of 50 morning peak hour trips and 82 evening peak hour
trips to the Property's existing convenience store and canyout restaurant trips.
Mr. Wilson testified that he used a critical mean volume methodology, which is
standard for Howard County and the Maryland State Highway Administration ("SHA"),
to examine the impact of these added trips on the intersections that were studied as part of
the Traffic Report. According to Mr. Wilson, those intersections are all currently
operating at acceptable levels of service. Mr. Wilson further testified that when factoring
in regional growth, traffic to be generated by previously approved developments in the
area, and the Property's proposed motor vehicle fueling facility, these intersections will
continue to operate at acceptable levels of service.
Page 16 of the Traffic Report shows the five areas studied along with their level
of service and critical lane volume for both the present and projected for 2019. Mr.
Wilson testified that levels of service between A and E, inclusive, are acceptable in
Howard County. According to Mr. Wilson, the intersection studied with the lowest level
of service is the intersection at Maryland Route 108 and Summer Cloud Way, which is
currently operating at a level of service D and which will become a level of service E in
the future when considering regional growth and approved background developments.
Mr. Wilson testified that this intersection will remain at a level of service E when
including traffic generated by the proposed motor vehicle fueling facility. Mr. Wilson
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further testified that the proposed motor vehicle fueling facility will have a minimal
impact on critical lane volume and a marginal impact on the studied intersections' levels
of service.

Mr. Wilson testified that Page 17 of the Traffic Report includes a study on site
access blockage, which was performed because the intersection of Maryland Route 108
and Lark Brown Road is approximately 150 feet from the Property's site access on Lark
Brown Road. Mr. Wilson testified that The Traffic Group took observations to determine
how often the queue from the traffic signal at the Maryland Route 108 and Lark Brown
Road intersection reached back to the Property's Lark Brown Road site access.
According to Mr. Wilson, the Traffic Report shows that during the peak hour of 5-6 p.m.
on the day of the study, the queue extended to the site access for approximately 25
minutes.

Referring to the photographs comprising Petitioner's Exhibit 6, Mr. Wilson
testified that the queuing is not problematic. Mr. Wilson testified that even though the
queue does extend to the site access point on Lark Brown Road, there was an adequate
gap to permit a left turn from eastbound Lark Brown Road to enter the site such that
traffic could enter the Property without having to wait for the queue to dissipate.
Additionally, Mr. Wilson testified that during periods of queuing, gaps existed for
vehicles to exit the Property onto Lark Brown Road. Mr. Wilson testified that even
during peak hours, there are times when vehicles can turn left from eastbound Lark
Brown Road unopposed into the site. Mr. Wilson further testified that because Lark
Brown Road in the vicinity of the Property has two eastbound travel lanes, if a vehicle
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has to wait to turn left onto the Property, other vehicles can bypass the waiting vehicle by
using the rightmost lane.
Mr. Wilson further testified that the traffic signal at the intersection of Maryland
Route 108 and Lark Brown Road is phased such that when Lark Brown Road is given a
green signal, the queue clears completely. According to Mr. Wilson, once the queue is
cleared, the next phase of the traffic signal is a southbound left turn arrow from Maryland
Route 108 onto Lark Brown Road. Mr. Wilson testified that this turning traffic will
likely be the traffic accessing the Property from eastbound Lark Brown Road because,
Mr. Wilson testified, traffic heading northbound on Maryland Route 108 will presumably
use the right-in right-out access on Maryland Route 108. Mr. Wilson stated that for
traffic turning from southbound Maryland Route 108 onto eastbound Lark Brown Road,
this traffic will be accessing the Property when the Lark Brown Road queue is at its
lowest after having just dissipated based on the phasing of the traffic signal.
Mr. Wilson testified that The Traffic Group never observed a queue greater than 2
vehicles waiting to turn left onto the Property from Lark Brown Road. Mr. Wilson
testified that even with the anticipated additional trips, he would not expect more than 1
or 2 more vehicles to ever be added to that queue.
On the issue of adequate sight distance, Mr. Wilson testified that the Property's
right-in right-out access to Maryland Route 108 was fully approved by SHA and that
Howard County approved the Property's access to Lark Brown Road.
In Mr. Wilson's opinion, traffic conditions do not create any issues in terms of
safety or operations, and additional traffic generated by the motor vehicle fading facility
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use would not change that determination. Mr. Wilson testified that the supporting road
system can accommodate the proposed motor vehicle fueling facility at the Property.
On cross-examination, Mr. Wilson testified that SHA had approved the Maryland
Route 108 right-in right-out access for the existing convenience store and that SHA had
not been consulted about the proposed motor vehicle fueling facility use. Mr. Wilson
testified that his calculations used ITE traffic rates related to a convenience store open
15-16 hours instead of a 24 hour convenience store because the 15-16 hour convenience
store data more closely matched the peak hours of the existing operations on the
Property. Mr. Wilson further testified that the convenience store use was selected as the
main draw for the Property because it is an existing store, it is relatively large at 5,000
square feet, and it features multiple different uses.
Mr. Wilson further testified on cross-examination that his traffic study was
conducted on a Tuesday and that any typical Tuesday, Wednesday, or Thursday is
permissible to study. Mr. Wilson testified that he would not expect the Property to
generate additional traffic on the weekend because of the presence of other stores nearby.
Mr. Wilson testified that a few illegal turning movements were observed at the right-in
right-out access point on Maryland Route 108. Mr. Wilson further testified that the
addition of the Canopy and fuel pumps would not affect sight distance at the Property's
access points, and Mr. Wilson was unaware of the potential for new signage for the
Property.
On cross-examination, Mr. Wilson further testified that the traffic counts were
conducted from 7-9 a.m. and 4-6 p.m. per Howard County requirements. Mr. Wilson

reiterated that he calculated existing trips accessing the Property and added to those
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counts the difference between typical convenience stores and typical convenience stores
with fuel pumps based on ITE data. Mr. Wilson also testified that the Lark Brown Road
site access was benefited by the fact that there is only a single left turn lane from
southbound Maryland Route 108 onto Lark Brown Road such that vehicles would not
need to jockey to get into position to make a left turn onto the Property from eastbound
Lark Brown Road.
Upon questioning from the Board, Mr. Wilson testified that pass-by trips are those
vehicles that are already on the road system that stop by the Property while on their
normal routes, while new trips might represent vehicles from farther away heading to the
Property and the road system for the first time. Mr. Wilson testified that for this use,
Howard County and SHA would not likely require a study of Saturday peak hour traffic
and that such authorities would be satisfied with a stidy of weekday a.m. and p.m. peak
hour traffic. Mr. Wilson further testified that although the proposed motor vehicle
fueling facility will slightly increase critical lane volume at the studied intersections, an
intersection becomes unacceptable for a State maintained road in Howard County at a
level of service F. Mr. Wilson testified that the intersection of Maryland Route 108 and
Summer Cloud Way would need to add approximately 100 additional critical movements,
beyond those already accounted for, to reach a level of service F.
On redirect, Mr. Wilson testified that regarding the illegal turning movements at
the right-in right-out access point on Maryland Route 108, these movements are
happening at an access that SHA approved and that was designed to SHA standards.
According to Mr. Wilson, if the illegal movements resulted in accidents or made the
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access unsafe, SHA could potentially take action to rectify the situation. On recross, Mr.
Wilson testified that SHA could close the access point if necessary.
10. Josh Friedman testified that he was opposing the proposed motor vehicle

fueling facility on behalf of the Long Reach Village Board, which had voted to take a
position in opposition to the motor vehicle fading facility. Mr. Friedman testified that he
believed the motor vehicle fueling facility should be denied and that the scale and
intensity of the proposal was inappropriate for the Property given its configuration and
access streets. On cross-examination, Mr. Friedman testified that the closest residence he
represents would be on Summer Cloud Way, approximately a quarter mile from the
Property. Upon questioning from the Board, Mr. Friedman testified that the Long Reach
Village Board believed that the impact based on the size of the access roads and the scale
of the proposed motor vehicle fueling facility use would result in a serious increase in
traffic, but Mr. Friedman conceded that he had no counter traffic study in support of this
position and that this position was a personal opinion based on residents living in the
area.

11. Cecilia Januszkiewicz, who has an address of 6412 Steel Flower Path,
Columbia, testified that based on her personal experience from living in the
neighborhood, she had witnessed illegal left turns into the right-in/right-out access on
Maryland Route 108, which she opined was very dangerous. Ms. Januszkiewicz testified
that the proposed motor vehicle fueling facility would result in a 47 percent increase in
trips to the Property. On cross-examination, Petitioner's Exhibit 8 was admitted showing
that Ms. Januszkiewicz lives approximately 800 feet from the Property by direct line and
approximately 0.8 miles by road. Ms. Januszkiewicz also conceded that she could not
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see the Property from her home. Upon questioning from the Board, Ms. Januszkiewicz
testified that the 47 percent figure was derived from Page 12 of the Traffic Stidy that
showed 114 existing pass-by trips and 54 net added trips.
12. On rebuttal, Mr. Wilson testified that Page 12 of the Traffic Study shows
that the number of net new evening peak hour trips added to the adjacent streets is 28,
while the net added pass-by evening peak hour trips is 54. Mr. Wilson testified that taken
together, a total of 82 evening peak hour trips will be generated by the proposed motor
vehicle fueling facility use. Mr. Wilson further testified that trips in and out are counted
twice, such that 82 added trips would add 41 vehicles total during the peak hour.

CONCLUSIONS OF LAW
Based upon the foregoing Findings of Fact, the Board concludes as follows:
A. General Standards Required for Conditional Use Approval (Section 131.0.B)
1. Harmony with the General Plan: Section 131.0.B.1 of the Zoning
Regulations requires that a conditional use plan be in harmony with the land uses and
policies indicated in the General Plan which can be related to the proposed use. As DPZ
noted in the TSR, the only General Plan policy that can be related to motor vehicle
fueling facility uses is Policy 10.4, which calls for the review and potential amendment of
the County's conditional use regulations to reflect updated land use policies. This review
has resulted in the enactment of the Council Bill, which replaced the conditional use
regulations pertaining to gasoline service stations with those for motor vehicle fueling
facilities.
The proposed motor vehicle fueling facility is in harmony with the land uses and
policies in Howard County's General Plan, PlanHoward 2030, related to the proposed
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motor vehicle fueling facility use. Motor vehicle fueling facilities that satisfy the newly
enacted conditional use requirements of the Zoning Regulations, such as the proposed
motor vehicle fueling facility, are presumed to promote the general welfare of the
community and the Property's zoning district.
Section 131.0.B.2 of the Zoning Regulations requires that the nature and intensity
of the use, the size of the site in relation to the use, and the location of the site with
respect to streets giving access to the site must be such that the overall intensity and scale
of the use(s) are appropriate for the site. Mr. McWilliams testified that the Property was
spacious for a motor vehicle fueling facility use, and the Board agrees that the Property is
large for such use. Mr. McWilliams further testified regarding the decreased intensity of
the motor vehicle fueling facility use, from 10 multiproduct dispensers and 20 fueling
positions proposed in 2009 to the 8 multiproduct dispensers and 16 fueling positions
currently proposed. Given the size of the Property and the current proposed intensity of
the motor vehicle fueling facility use, the Board concludes that the nature and intensity of
the Property's proposed uses and the size of the Property in relation to the uses are such
that the overall intensity and scale of the uses are appropriate for the Property.
The Property fronts on Maryland Route 108, a minor arterial roadway.
PlanHoward 2030 provides that the purpose of minor arterial roadways is to provide
interconnection between principal and intermediate arterial roadways as well as access to
or through high density residential, commercial, retail, or industrial land areas.
Additionally, the Property has a secondary access point on Lark Brown Road. As Mr.
Wilson testified and as the Traffic Report shows, the proposed motor vehicle fueling
facility would have little impact on the existing traffic conditions in the area. The Board
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concludes that the location of the Property with respect to streets giving access to the site
is such that the overall intensity and scale of the uses are appropriate for the Property.
2. Adverse Effects: Section 131.0.B.3 of the Zoning Regulations provides,
in pertinent part, that the Board shall have the power to permit a conditional use provided
that the proposed use at the proposed location will not have adverse effects on vicinal
properties above and beyond those ordinarily associated with such uses. In evaluating the
Plan under this standard, the Board shall consider the following six adverse effect
criteria: (a) physical conditions; (b) structures, walls, fences, and landscaping; (c) parking
areas, loading areas, driveways, and refuse areas; (d) safe access; (e) environmentally
sensitive areas; and (f) historic sites.
When assessing a proposed conditional use under these criteria, the Board must
begin with the realization that virtually every human activity has the potential for adverse
impact. Zoning recognizes this fact and, when concerned with conditional uses, accepts
some level of such impact in light of the beneficial purposes the zoning body has
determined to be inherent in the use. Thus, the question before the Board is not whether
the proposed use would have adverse effects in a B-2 zoning district. The proper
question is whether those inherent adverse effects are greater at the proposed Property
than they would be generally elsewhere within the B-2 zoning district. Schultz v. Pritts,
291 Md. 1, 432 A.2d 1319 (1981); Mossburg v. Montgomery County, 107 Md. App. 1,

666 A.2d 1253 (1995).
Once a petitioner presents sufficient evidence establishing its proposed use meets
the requirements of the statute and the Schultz v. Pritts standard, it is incumbent upon
those opposed to the petition to show that the use at the proposed location would cause an
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adverse effect upon adjoining and surrounding properties unique and different, in kind or
degree, than that inherently associated with such a use regardless of its location within
the zone. Mossburgv. Montgomery County, 107 Md. App. 1, 666 A.2d 1253 (1995).
While the Protestants expressed concerns about the traffic that may be generated
by the development of the proposed motor vehicle fueling facility, the evidence placed
before the Board does not sufficiently demonstrate any adverse effects unique or different
than those ordinarily associated with the proposed use in the B-2 zoning district.
Much of the testimony presented by the Protestants amounted only to unsupported
opinions and conclusions. Unsupported conclusions or fears of witnesses to the effect
that a proposed use of property will or will not result in harm amount to nothing more
than vague and general expressions of opinion that are lacking in probative value.
Anderson v. Sawyer, 23 Md. App. 612, 329 A.2d 716 (1974).
For the reasons stated below, the Petitioner has met its burden in presenting
sufficient evidence establishing that the proposed use will not have adverse effects on
vicinal properties above and beyond those ordinarily associated with motor vehicle
fueling facility uses in the B-2 zoning district.
a. Physical Conditions. The motor vehicle fueling facility use would
consist of activities that are normally associated with such use. Evidence presented by
the Petitioner through the testimony of Mr. McWilliams that the adverse effects from
noise, dust, fumes, odors, lighting, vibrations, hazards, and other physical conditions
would not be greater at the Property than elsewhere in the B-2 zoning district was not
substantially disputed. The Board finds credible Mr. McWilliams' testimony and DPZ's
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determination in the TSR that the impact of these adverse effects will not be greater at the
Property than elsewhere.
The Board concludes that the impact of adverse effects such as noise, dust, fumes,
odors, lighting, vibrations, hazards, and other physical conditions will not be greater at
the Property than they would generally be elsewhere in the B-2 zoning district or similar
zoning districts, in accordance with Zoning Regulations Section 131.0.B.3.a.
b. Structures, Walls, Fences, and Landscaping. Mr. McWilliams
testified that no walls or fences are proposed for the Property. The Property currently
contains a convenience store, which this conditional use petition does not propose to
alter, and the landscaping proposed is substantially similar to the landscaping already
provided on the Property. The only material stmctures, walls, fences, and landscaping
that would be added as a result of the proposed motor vehicle fueling facility conditional
use is the construction of the Canopy and the multiproduct fuel dispensers. The Property
is adjoined to the north and east by an office development, to the west by Maryland
Route 108 and large open space parcels, and to the south by Lark Brown Road and the
Gateway Overlook shopping center. The Property is over 500 feet from the nearest
residential property. The landscaping proposed satisfies all County requirements and will
not adversely impact adjoining properties. The Board concurs with DPZ's determination

in the TSR that the addition of the Canopy and fuel dispensers to the Property will not
hinder or discourage the development and/or use of adjacent land and structures more at
the Property than generally elsewhere.
Based on the evidence presented, the Board concludes that the location, nature
and height of structures, walls and fences, and the nature and extent of the landscaping on
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the site are such that the use will not hinder or discourage the development and use of
adjacent land and structures more at the subject site than it would elsewhere in the B-2
zoning district or other similar zoning districts, in accordance with Zoning Regulations
Section 131.0.B.3.b.

c. Parking Areas, Loading Areas, Driveways, and Refuse Areas. Per
Zoning Regulations Section 133.0.D.4, a motor vehicle fueling facility use without
service bays and without a car wash requires 3 parking spaces; convenience stores require
5 parking spaces per 1,000 square feet; and carryout restaurants require 6 parking spaces
per 1,000 square feet. The Petitioner's Plan shows that 4,322 square feet of the existing
structure is used for the convenience store use, requiring 22 parking spaces, and that 678
square feet is used for the carryout restaurant use, requiring 5 parking spaces. Together
with the 3 parking spaces required for the motor vehicle fueling facility use, 30 parking
spaces are required on the Property, and 30 are provided. The Board concludes that the
number of parking spaces will be appropriate to serve the uses on the Property.
The Board agrees with DPZ's TSR that the parking areas, driveways, and refuse
areas are appropriately located. The Board further concludes that the parking areas,
loading areas, driveways, and refuse areas are well buffered from public roads and
residential uses by the proposed landscaping and intervening parcels separating the
Property from residential uses.
Based on the evidence presented, the Board concludes that the parking areas,
loading areas, driveways and refuse areas will be appropriately located and buffered from
public roads and residential uses to minimize adverse impacts on adjacent properties, in
accordance with Zoning Regulations Section 131.0.B.3.C.
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d. Safe Access. No shared driveway access is proposed. The two
points of access to the Property were previously approved by SHA and Howard County,
including the provision of a deceleration lane for the access from Maryland Route 108.
The Board finds the testimony of Mr. Wilson persuasive regarding this criterion, namely
that on the issue of sight distance, the access points were previously approved and the
addition of the Canopy and the fuel pumps will not affect sight distance. The Board also
finds Mr. Wilson's Traffic Report credible and persuasive. The addition of the motor
vehicle fueling facility use to the existing operations on the Property will have a minimal
impact on the surrounding road system, with the surrounding intersections all remaining
at an acceptable level of service even when factoring in regional growth and approved
background developments. Additionally, despite the fact that traffic along westbound
Lark Brown Road sometimes queues to the Property's access point, Mr. Wilson presented
persuasive evidence through his testimony and Petitioner's Exhibit 6 that vehicles were
still able to turn left into the site from eastbound Lark Brown Road and to exit the
Property onto Lark Brown Road despite the queueing. The Board concurs with Mr.
Wilson's determination that the existing traffic in the vicinity of the Property does not
present an issue regarding safe access. The Board also finds persuasive the testimony of
Mr. McWilliams that the access points and the Property can safely accommodate gasoline
tanker trucks when entering and exiting the Property and while onsite. The Board
concludes that the ingress and egress drives will provide safe access with adequate sight
distance, based on actual conditions, and with adequate acceleration and deceleration
lanes where appropriate, in accordance with Zoning Regulations Section 131.0.B.3.d.
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e. Environmental Impacts.

On the issue of potential adverse environmental impacts, Mr. McWilliams
testified that the proposed underground storage tanks and the pipes leading from the
underground storage tanks to the fuel dispensers would be double lined, with interstitial
sensors between the two linings that will alert Petitioner's employees to any leaks. Mr.
McWilliams also testified that MDE would do regular checks of a monitoring well
system, and that the area surrounding the Property utilizes public water and sewer. The
Board finds persuasive this evidence that motor vehicle fuel will not adversely affect
vicinal properties.
Mr. McWilliams also testified regarding the existence of a stream across
Maryland Route 108. In the TSR, DPZ identifies the stream as Dorsey Run and
approximates the stream to be 345 feet from the Property at the closest point (with the
floodplain and stream buffer being closer). The TSR also provides, and Mr. McWilliams
testified to the fact that, another motor vehicle fueling facility is much closer to the
stream than is the Property.
Mr. McWilliams testified that to minimize potential environmental impacts, the
Petitioner would utilize ajellyfish filter catch basin system to filter water that runs offsite
and that will capture oils, suspended solids, and other particulates. DPZ in its TSR
describes the proposed jellyflsh filter catch basin system as "a very innovative, cleanable
device to trap pollutants and trash which might be washed off the paved surface by
stormwater." For these reasons, the Board concurs with DPZ's determination in the TSR
that the proposed motor vehicle fueling facility will not have a greater potential for
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adversely impacting environmentally sensitive areas in the vicinity than elsewhere, in
accordance with Zoning Regulations Section 131.0.B.3.e.
f. Historic Impacts. In its TSR, DPZ identifies the closest historic
site to the Property as being over 5,000 feet away. The Board concurs with DPZ's
determination that the proposed motor vehicle fueling facility use will not have a greater
potential for diminishing the character and significance of historic sites in the vicinity
than elsewhere, in accordance with Zoning Regulations Section 131.0.B.3.f.
B. Specific Criteria for Motor Vehicle Fuelins Facilities (Section 131.0.0.2)
1. Zoning Regulations Section 131.0.0.2.a requires that a proposed motor
vehicle fueling facility not adversely affect the general welfare or logical development of

the neighborhood or area in which the facility is proposed and will not have a blighting
influence as a result of a proliferation of motor vehicle fueling facilities within a
particular area. In the TSR, DPZ noted that it interprets the term "blighting influence" to
relate primarily to the appearance of having a readily observable concentration of motor
vehicle fueling facilities near one another.
Mr. McWilliams testified that the area surrounding the Property is commercial in
nature such that the proposed addition of the motor vehicle fueling facility to the existing
convenience store on the Property would not be a detriment to the area. Mr. McWilliams
further testified as to the existence of two nearby motor vehicle fueling facilities but noted
that they were not easily visible from the Property, a fact which DPZ's TSR confirms.
The Board concurs with DPZ's determination in the TSR and concludes that the proposed
motor vehicle fueling facility will not adversely affect the general welfare or logical
development of the neighborhood or area in which the facility is proposed and will not
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have a blighting influence as a result of a proliferation of motor vehicle fueling facilities
within the area, in accordance with Zoning Regulations Section 131.0.0.2.a.
2. Petitioner's conditional use petition was filed on June 4, 2014. The
Council Bill made inapplicable the provisions of Zoning Regulations Section 131.0.0.2.b
for any property for which any conditional use application for a gasoline service station
was filed prior to June 27, 2016. As such, the provisions of Zoning Regulations Section
131.0.0.2.b are inapplicable.
3. Petitioner's conditional use petition was filed on June 4, 2014. The
Council Bill made inapplicable the provisions of Zoning Regulations Section 131.0.0.2.c
for any property for which any conditional use application for a gasoline service station
was filed prior to June 27, 2016. As such, the provisions of Zoning Regulations Section
131.0.0.2.C are inapplicable.
4. Petitioner's conditional use petition was filed on June 4, 2014. The
Council Bill made inapplicable the provisions of Zoning Regulations Section 131.0.0.2.d
for any property for which any conditional use application for a gasoline service station
was filed prior to June 27, 2016. As such, the provisions of Zoning Regulations Section
131.0.0.2.d are inapplicable.
5. Petitioner's conditional use petition was filed on June 4, 2014. The
Council Bill made inapplicable the provisions of Zoning Regulations Section 131.0.0.2.e
for any property for which any conditional use application for a gasoline service station
was filed prior to June 27, 2016. As such, the provisions of Zoning Regulations Section
131.0.0.2. e are inapplicable.
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6. Mr. McWilliams testified that approximately 28 percent of the Property
will be landscaped, while the Plan puts the figure at 29 percent. The Plan also includes a
landscaping plan that includes plantings which the Board finds will enhance the
appearance of the Property from public roads and that will provide appropriate buffering
for adjacent uses. The proposed motor vehicle fueling facility satisfies the requirements
of Zoning Regulations Section 131.0.0.2.f.
7. As the Property does not border a residential district, the requirements of
Zoning Regulations Section 131.0.0.2.g are inapplicable.
8. As Mr. McWilliams testified, an existing screened refuse area will remain
in the northeast comer of the Property. No vehicle repair operations are proposed. The
proposed motor vehicle fueling facility satisfies the requirements of Zoning Regulations
Section 131.0.0.2.h.

9. Regarding the first sentence of Zoning Regulations Section 131.0.0.2.1,
Petitioner's conditional use petition was filed on June 4, 2014. The Council Bill made
inapplicable the provisions of the first sentence of Zoning Regulations Section
131.0.0.2.1 for any property for which any conditional use application for a gasoline
service station was filed prior to June 27, 2016. As such, the provisions of the first
sentence of Zoning Regulations Section 131.0.0.2.1 are inapplicable.
Regarding the second sentence of Zoning Regulations Section 131.0.0.2.1, the
Board finds persuasive the testimony of Mr. McWilliams that onsite traffic flow will be
sufficiently accommodated, even during deliveries by fuel tanker trucks, and that onsite
paved areas were designed to ensure safe and efficient movement of traffic and
pedestrians, particularly given the addition of the sidewalk and marked pedestrian
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walkway leading from the southernmost parking spaces to the sidewalk in front of the
convenience store. The Board also finds Mr. Wilson's testimony persuasive that the
existing and approved access driveways were designed and located to ensure safe and
efficient movement of traffic and pedestrians. The proposed motor vehicle fueling
facility satisfies the requirements of the second sentence of Zoning Regulations Section
131.0.0.2.L

10. The Plan provides that outside operations will be limited to the dispensing
of gasoline, oil, water, and pressurized air, and Mr. McWilliams testified that any
automotive supplies will be kept within the convenience store. An existing Redbox
movie rental machine and an ATM are to remain, and the Board finds that no screening
or enclosure of these items is required. The Petitioner agreed that it will maintain the
Property at all times in a clean and orderly condition, including the care and replacement
of plant materials shown on the Plan. The proposed motor vehicle fueling facility
complies with the requirements of Zoning Regulations Section 131.0.0.2.j.(l), (2), and
(3). As the proposed motor vehicle fueling facility does not adjoin a residential district,
the provisions of Zoning Regulations Section 131.0.0.2.j.(4) are inapplicable.
11. Petitioner's conditional use petition was filed on June 4, 2014. The
Council Bill made inapplicable the provisions of Zoning Regulations Section 131.0.0.2.b
for any property for which any conditional use application for a gasoline service station
was filed prior to June 27, 2016, such that no minimum lot size is required for the
proposed motor vehicle fueling facility. The Property contains an existing 5,000 square
foot convenience store, with a proposed parking area of 26,134 square feet and a
proposed loading area of 1,343 square feet. At approximately 1.31 acres, the Property is
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sufficiently large to accommodate the combination of the motor vehicle fueling facility
use, the convenience store and carryout restaurant uses, and the parking and loading
areas. The proposed motor vehicle fueling facility satisfies the requirements of Zoning
Regulations Section 131.0.0.2.k.(l) and (2). As the Property is in the B-2 zoning district,
the provisions of Zoning Regulations Section 131.0.0.2.k.(3) are inapplicable.
12. The Petitioner agreed that it will comply with the abandonment
requirements in accordance with Zoning Regulations Section 131.0.0.21(1), (2), and (3).
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ORDER

y

Based upon the foregoing, it is this f | day of
the Howard County Board of Appeals, ORDERED:

2017, by

That the Petition of Two Farms, Inc. for a Conditional Use for a Motor Vehicle

Fueling Facility in a B-2 (Business: General) Zoning District, is hereby GRANTED,
subject to the following conditions:
1. The conditional use shall apply only to the proposed motor vehicle fueling
facility as described in the petition and as depicted on the Amended Conditional Use Plan
dated November 21, 2016.
2. The Petitioner shall comply with all applicable Federal, State, and County
laws and regulations.

ATTEST:

HOWARD COUNTY BOARD OF
APPEALS

Os^T^cJ^
Alison Mathieson, Secretary

Steven Hunt, Chairperson

T, Vice-Chairperson

PREPARED BY:
HOWARD COUNTY OFFICE OF LAW James
GARY W. KUC
COUNTY SOLICITOR

>^-i, fK^^.^-^

Dissent
Genevievette Walker-Lightfoot

Barry M. Sanders
Assistant County Solicitor
_Term Expired
James Walsh
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