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DECISION AND ORDER
The Howard County Board of Appeals convened on September 26, 2017 to hear the
Appellants, Alan and Geralyn Magan, and the Appellees, The Howard County Planning Board
and The Estate ofOrville E. and Patricia L. Shepherd argue the merits of the Appellants' Appeal
of the Planning Board's decision to approve a Final Plan, F-16-123, for six single-family lots in a
designated Growth Tier III of Howard County, Maryland in a Decision and Order dated March 2,
2017 in Planning Board Case No.426.
The Appellants were represented by counsel, Andrea LeWinter. The Estate of Omlle E.
and Patricia L. Shepherd were represented by counsel, William Erskine. The Planning Board
was represented by Paul Johnson, Deputy County Solicitor. Barry Sanders, Assistant County
Solicitor served as Legal Advisor to the Board.
Board members Steven Hunt, John Lederer and James Howard were present at the
September 26, 2017 hearing. Chairperson Hunt presided. Each Board member visited the
subject property as required under the Howard County Zoning Regulations (the "regulations").
This case is an appeal on the record and the hearing was conducted in accordance with Section
2.210(b) of the Board's Rules of Procedure.

The Howard County Code, the Howard County Charter, the Howard County Zoning
Regulations, the Petition of the Appellants, the Memorandum of the Appellants, the
Memorandum of the Appellees, the Decision and Order of the Howard County Planning Board
and record for Case No. 426, the General Plan for Howard County, the General Plan of
Highways, and the administrative appeal petition were incorporated into the record by reference.
In an appeal on the record, the burden of proof is on the Appellant to show that the action
by the Planning Board was clearly erroneous, and/or arbitrary and capricious, and /or contrary to
law. Howard County Code, Section 2.210(b)(6).
As a preliminary matter, the Board acknowledged that it previously denied Motions to
Dismiss the above-captioned appeal filed by Howard County, through its Planning Board and the
Estate of Orville E. and Patricia L. Shepherd, on July 27, 2017. The Board proceeded with
hearing oral arguments on the instant appeal.

DISCUSSION
1. The Appellants initially contend that the Planning Board does not have jurisdiction to
hold a Growth Tier III subdivision review hearing. The Board disagrees with this contention.
The Howard County Planning Board was established under Section 10-324 of Title 10 of the
Local Government Article of the Annotated Code of Maryland, and is a "planning board" with
the authority to make decisions on Tier III major subdivision requests under Section 5-104 of the
Land Use Article of the Maryland Code.
2. Secondly, Appellants contend that the Planning Board was obligated, pursuant to its
own Rules of Procedure and the intent of Section 5-104, to diligently inquire into the validity and
completeness of the evidence presented at the hearing held before it. Appellees countered,
stating that the Board's decision to approve the proposed Tier III Major Subdivision of 6 lots was

-2-

based on substantial evidence in the record that the developer had satisfied the only applicable
criterion for approval, that under Section 5-104(e)(2) of the Land Use Article, there were no
"potential environmental issues or a natural resources inventory related to the proposed
residential major subdivision," which would prevent the Planning Board's approval. The Board
agrees that there was substantial evidence in the record, namely, the testimony of Stephanie
Tuite, Petitioner's engineer and landscape architect and the Department of Planning and Zoning
Technical Staff Report, to support the Planning Board's finding of fact and conclusions of law in
its Decision and Order. Section 5-104 of the Land Use Article of the Maryland Annotated Code
mandates that the Planning Board base its decision to approve Final Plan F-l 6-123 upon a
review of the criterion set forth in Section 5-104. The Planning Board did so. The Technical
Staff Report and the Planning Board's decision both contained a detailed, specific finding of fact
relating to the required criteria. Each of the criteria is discussed in a separate paragraph and is
followed by an analysis as to how each criteria was satisfied. The Technical Staff Report, alone,
contains specific findings and conclusions, to support the decision of the Planning Board. The
Planning Board did not err as a matter of law when it confined its decision-making authority only
on the criteria specified in Section 5-104 of the Land Use Article of the Maryland Annotated

Code
3. Thirdly, Appellants contend that the Board acted arbitrarily and capriciously and
contrary to Section 5-104 by not considering environmental factors outside of the subject
property. Appellees respond that the Appellants are extending the authority of the Planning
Board beyond the plain meaning of the words of the statute. The Board agrees with Appellees
that the Appellants claimed, "disproportionate harm/impact/effect on the surrounding area" is not
a test for the Planning Board's review of Tier III subdivisions required by Section 5-104 of the
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Land Use Article. Moreover, the Planning Board in it's Decision relied on the uncontroverted
testimony of civil engineer and landscape architect, Stephanie Tuite, that the proposed widening,
repair and upgrading of the driveway culvert and associated structures would adequately handle
the post-development run-offfor the 10 and 100 years storms as required by the County's Storm
Water Management laws. The Board also agrees with Appellees' assertion that Section 5-104 of
the Land Use Article does not give the Planning Board the authority to require compliance with
1000-year storm modeling.
4. Lastly, Appellants contend that the Planning Board acted arbitrarily and capriciously
by failing to request and consider further evidence and by not granting the Appellants an
opportunity to more fully present their opposition case. The Appellees responded that the
Planning Board complied with its Rules of Procedure and did not abuse its discretion in denying
Appellants' purported request for taking of additional evidence and/or request for postponement.
The Board finds that the Planning Board was well within its discretion in not leaving the record
open for the presentation of additional evidence and to not grant a postponement.

CONCLUSIONS OF LAW
1. The Board reviewed the decision and record of the Planning Board in detail and
determined that the record clearly and substantially supports the Planning Board's decision.
2. The Decision of the Howard County Planning Board in Case No. 426 dated March 2,
2017 is supported by substantial evidence in the record as a whole and is neither arbitrary or
capricious, contrary to law, or clearly erroneous.

ORDER
Based upon the foregoing, it is this "^F^ day of "t^LbrLiajTU 2018, by the
Howard County Board of Appeals, ORDERED:
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That the Planning Board's decision in Case No. 426 to approve a Final Plan, F-16-123, to
subdivide six single-family detached lots on 20.12 acres of Growth Tier III land, zoned RR-DEO
in a Decision and Order dated March 2, 2017 be and the same hereby is, AFFIRMED.
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