IN THE MATTER OF : BEFORE THE
F. MAXINE WALKER : HOWARD COUNTY

BOARD OF APPEALS
Petitioner

HEARING EXAMINER
BA Case No. 16-026C

DECISION AND ORDER
On March 9 and May 22, 2017, the undersigned, serving as the Howard County Board of
Appeals Hearing Examiner, and in accordance with the Hearing Examiner Rules of Procedure,
heard the petition of F. Maxine Walker (Petitioner) to modify certain conditions of approval for
a Limited Social Assemblies and Antique Shop approved in Board of Appeals Case No. 9-006C, in
an RC-DEO (Rural Conservation: Density Exchange Option) zoning district and in accordance with
Howard County Zoning Regulations (HCZR) § 130.0.H.4.
E. Alexander Adams, Esq., represented the Petitioner. Robert Vogel, Michael Calkins,
Maxine Walker, Jason Spicer, Jeannine Fargis, and Thomas Jones testified in support of the
petition. No one testified in opposition to the petition.
The subject property is located in the 5th Election District on the southwest side of
Jennings Chapel Road, north of Daisy Road. It is referenced on Tax Map 0020, Grid 0010, Parcel
57, Lot 2 and p/o Lot 1, Harwood Farm Subdivision and is also known as 3666 Jennings Chapel
Road (the "Property"). Lot 2 lies wholly within Lot 1.
Petitioner introduced into evidence the exhibits as follows.
1. Summary Hearing Memorandum of Applicable Provisions of the HCZR
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2. Comment on the Technical Staff Report
3. Conditional use plan
4. Amended conditional use plan and petition f(the Amended Plan)
5. Amended Plan with "red" markup of modifications
6. Amended Plan numbered to show location of where Exhibit 7 photographs were taken
7. A-J. Photographs of structures proposed to be part of conditional use
8. Aerial photographs from Howard County database
9. Tent structure used for event, October 3, 2015
10. Barn interior photograph
I.

Zoning and Conditional Use History

In 2009, the County Council enacted CB 6-2009 (ZRA 107), to create the Limited Outdoor
Social Assembly conditional use category. Then HCZR § 131.N.32.e expressly precluded the
outdoor assembly use from utilizing existing or new permanent structures, including catering or
restaurant facilities.
On May 27, 2010, the Hearing Examiner granted petitioner's conditional use petition for

an Outdoor Limited Social Assembly and an Antique Shop (HCZR § 131.0.N.5) subject to 16
conditions. On appeal by neighbor opponents, the Board of Appeals affirmed the decision on
June 5, 2012 subject to these five conditions.
1. The conditional use shall apply only to the proposed Limited Outdoor Social Assemblies and
Antique Shop, as described in the petition and conditional use plan submitted on February 22,
2011 to the Board as Petitioner's Exhibit #1, and not to any other activities, uses, or structures
on the subject property.
2. The Petitioners shall maintain a website where an event schedule is posted.
3. The Petitioners shall provide traffic management at the driveway entrance at the beginning
and end of each event, where 50 or more persons are expected to attend.
4. The 20' x 60' fire truck pullover area shown on Petitioners Exhibit #1 shall be surfaced in a
manner satisfactory to the Howard County Department of Fire and Rescue Services.
5. The Petitioners shall comply with all applicable Federal, State, and County laws and regulations.
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On July 11, 2015, the Department of Planning and Zoning (DPZ) in pertinent part issued
Petitioner, the sole holder of a Limited Outdoor Social Assembly conditional use, a formal
violation notice (CE 15-100) for the expansion of the conditional use granted in BOA Case No. 09035 for event activities occurring outside approved areas and the use of existing structures for
event activities/bridal preparation room.
In 2015, CB 39-2015 (ZRA 154), effective December 8, 2015, the County Council amended
now HCZR § 131.0.N.33 to remove the "outdoor" restriction on a Limited Outdoor Social
Assembly and the conditional use category became a "Limited Social Assembly" land use.
Subsection N.33.e was revised to eliminate the "outdoor" restriction and subsection N.33.1 was
revised as follows.
i. all activities shall occur outdoors EXCEPTTHAT INTERIOR SPACES IN EXISTING STRUCTURES

OVER 50 YEARS OLD, LIMITED TO BARNS OR OTHER SIMILAR FARM STRUCTURES WHICH ARE
EXISTING AT THE TIME OF THE CONDITIONAL USE APPLICATION, MAY BE UTILIZED. Event
activities within enclosed tents are permitted, however.

On August 29, 2016, Petitioner submitted a "petition to modify conditions of approval" in
BA 09-035C. The condition sought to be modified is expressed as "[i]n accordance with the ten
statutory provisions of Section 131.N.32 Petitioner's Exhibit #1, in Note #7, stated 'There are no
permanent structures proposed in conjunction with the conditional use.'"
II.

The Modification of Conditions of Approval Petition Form,
Agency Comments, DPZ's Recommendation, & Preliminary Conclusions of Law
A. Agency Comments and the Technical Staff Report
Department of Inspections, Licenses & Permits (DILP), Plan Review Section, February 14, 2017.
The petitioner shall be advised that a building permit is required for this proposed "change-in-
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use" of any building to an assembly use. The use of any building/structure shall be in full
compliance with the Howard County Building Codes and Fire Codes. Prior to submittal of permit
application, the petitioner and their design consultant should arrange for a preliminary meeting
with the Plan Review Division of the Department of Inspections, Licenses & Permits to discuss
major code requirements as they pertain to the use.
Department of Fire and Rescue Services, Office of the Fire Marshall, February 24, 2017. The office
of the Fire Marshall concurs with the DILP assessment and requirement.
The Department of Planning and Zoning Technical Staff Report (TSR). DPZ recommends the
petition be denied for these reasons.
1. As indicated in Department of Inspections, Licenses and Permits' comments, the proposed change in

use to an assembly use, requires compliance with Howard County Building and Fire Codes. It is likely that
structures will need to be "altered" to meet Building and Fire Code requirements, further suggesting that
application of Section 131.0.J is appropriate.
2. The HCZR § 131.0.H modification of conditions of approval form could not be used to modify Note #7
of Exhibit 1 (the conditional use plan, or CUP), which is not a listed condition of approval.
3. The conditional use plan (CUP) submitted with the BA 16-026C petition depicts an enlargement of the
use into structures that were not approved in BA 09-035C. The structures include a 3,285sf existing barn
to be used for assembly events and a 960sf existing shed proposed for a bridal dressing. Also, Note #10 of
Petitioner's Exhibit #1 concerning the antique shop hours has been removed and several plan notes have
concerning the antique shop hours has been removed and several plan notes have been altered but this
is not mentioned in the petition.
4. The proposed elimination of Note #7 on the CUP increases the area of the approved Conditional Use
and thus triggers the requirements of Section 131.0.J of the Howard County Zoning RegulationsEnlargement of Alteration of a Conditional Use. DPZ recommended that the request be resubmitted using
the Conditional Use Petition form in accordance with Section 131.0.J; however, the Petitioner did not
revise the submission.

B. The Hearing Examiner's Preliminary Conclusions of Law
Counsel at the March 9, 2017 hearing argued the Hearing Examiner could not deny the
petition based on DPZ's TSR, which he contended contained multiple legal errors and
misrepresentations. On consideration, the Hearing Examiner continued the hearing to research
DPZ's conclusions about the improper petition submission. Before reporting on this research,
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Hearing Examiner will address DPZ's recommendation of denial based on the use of the wrong
petition form as it relates to DILP's change in use building permits for the two structures.
The Hearing Examiner finds DPZ's reliance on DILP's advisory comments as grounds for a
recommendation of petition denial is extra-legislative policymaking effectively and impermissibly
imposing a new conditional use standard. The Hearing Examiner may never deny a petition based
on agency comments, nor may these comments undergird a TSR recommendation of denial. The
Hearing Examiner has clarified in multiple decisions and orders the "heads-up" nature of advisory
agency comments.

With respect to DPZ's interpretation of the § 131.0.H.4 "modification" petition form being
narrowly restricted to "conditions of approval" in a decision and order, the Hearing Examiner
reviewed some 25 Hearing Authority decision and orders granting modifications to an approved
conditional use through an HCZR § 131.0.H.4 petition. Some "modification" petitions narrowly
concerned changes to enumerated conditions of approval in the decision "Order" section, but
the majority concerned general modifications to the conditional use site, minor changes to the
use (or sometimes major), and even new or enlarged structures. These petitions included
conditional use plans, as does the instant petition. Sec. 6 of the "petition to modify conditions of
approval" petition form specifically instructs petitioners, "[n]o application for a modification shall
be considered complete unless accompanied by a plan drawn to scale" and including certain
items.

The "modification of conditions of approval" route may be permissible for modifications
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that do not alter the material facts the Hearing Authority relied on in granting the original
conditional use. In the instant petition, the key minor modifications of conditions of approval are
the modest reconfiguration of the conditional use site and Petitioner's desire to use portions of
two existing structures for the use at a client's request rather than a large temporary tent in a
very visible location. The 30,639sf "Possible Event Location Area 1" marked as change #3 on
Exhibit 5 is eliminated as a tent event area. Only portions of the two structures are part of the
site, a lesser area than DPZ thought. The Hearing Authority vetted and approved the entirety of
the corncrib as an Antique Store conditional use and its square footage was part of the overall
approved conditional use site. The proposed modifications are also consistent with DPZ's routine
requests to this Hearing Examiner for confirmation that "conditions of approval" include "findings
of material facts" and DPZ's administrative approvals of modifications to approved conditional
use plans during site development plan review pursuant to its HCZR § 131.0.1.2.c authority.
The Howard County Code's (HCC) invests the Board of Appeals and the Hearing Examiner

with authority over petitions through HCC §§ 501(c) & 502 and their rules of procedure. Of import
to this petition is the Hearing Examiner Rule 3.1 directive to petitioners to file petitions in the

manner prescribed by Board of Appeals Rule HCC § 2.202(a) and authorizing the Board - not DPZ
- to prescribe the form and content of the petition, which in a modification of conditions of
approval form may include the submission of a plan when applicable. This section further
instructs the petitioner to ensure the accuracy and completeness of the information required on
the petition, and tasks DPZto require corrections to the petition or additional information.
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HCZR § 100.0.1.a, Inactive Petitions, directed DPZ to decline accepting the petition for
scheduling purposes due to a need for further information, clarifications and/or corrections as
stated in a Department of Planning and Zoning written notification to the petitioner or the
petitioner's representative. HCZR §§ 100.0.1.a & l.b directed DPZ to sit on the petition for 180
days from the date of DPZ's written notification for more information and to dismiss the petition
if Mrs. Walker did not comply. Opting not to request further information, clarifications and/or
corrections, DPZ disregarded its own statutory processing directives and informed the petitioner,
incorrectly, it could not process the petition because she submitted the wrong form, a
determination improperly piggybacked on DILP's advisory comments, which have no bearing on
a TSR recommendation or the Hearing Examiner's consideration of the petition. Further
disregarding its processing directives, DPZ issued the TSR on March 1, 2017, 8 calendar days

before the March 9, 2017 hearing, violating HCC § 16.801(c)(7)'s mandate to DPZto issue TSRs
2 weeks prior to any public meeting or hearing.1

What is really at stake procedurally in BA 16-026C is whether the petition affords
constitutional due process notice, not Mrs. Walker's choice of petition form. The information
provided in a Hearing Authority petition, when DPZ properly obtains it, must give adequate notice
about the subject of the administrative proceeding. The right to notice includes "an adequate
formulation of the subjects and issues involved in the case." Boehm v. Anne Arundel County, 54

1 HCC § 16.801(c)(7) supersedes in pertinent part Zoning Regulations § 131.0.F.3.a, which states, "[t]he Department
of Planning and Zoning shall transmit its findings and recommendations concerning a Conditional Use petition to the
Hearing Authority at least 7 days prior to the public hearing on a petition, provided, however, the Hearing Authority
may reduce or waive this requirement in advance."
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Md. App. 497, 512 459 A.2d, 590, 599 (1983) (quoting B. SCHWARTZ, ADMINISTRATIVE LAW, §
67 at 192-93). An important component of the procedural due process right is the guarantee of
an opportunity to be heard and its instrumental corollary, a promise of prior notice. Reese v.

Dept. of Health, 177 Md. App. 102, 934 A.2d 1009, 1024 (2007) (quoting L TRIBE, AMERICAN
CONSTITUTIONAL LAW § 10-15, at 732 (2d ed. 1988).
An alleged defect in a Hearing Authority application, including submission on the wrong
petition form, does not offend due process through inadequate notice. The Hearing Examiner

deliberated the legal principles of due process notice applicable to Hearing Authority petitions in
BA 646-D (decided November 28, 2008), which in pertinent part turned an alleged defect in an
administrative appeal petition - non-payment of all filing fees. The property owner appellee in
that case argued in a motion to dismiss the appeal that failure to pay all filing fees before the
hearing deprived the Hearing Examiner of her appellate jurisdiction to hear the appeal. The
constitutional principle of adequate notice applies equally to Hearing Examiner hearings heard
under her original jurisdiction authority, which includes Mrs. Walker's petition.
Because administrative hearings are intended to be less formal than a full evidentiary
hearing, the test of whether an administrative hearing petition provides adequate notice is
not whether it meets technical formalities, but rather whether the notice accords with filing
requirements. Thus, technical irregularities in a petition will not result in the dismissal of an
administrative appeal. "Mere irregularities in an application to a board for a permit not
amounting to a jurisdictional defect do not affect the validity of the permit. A substantial
compliance with the requirements of an administrative regulation in making an application
for a permit is sufficient." Beall v. Montgomery County Council, 240 Md. 77, 89 (Md. 1965)
(quoting Heath v. Mayor and City Council of Baltimore, 187 Md. 296, 299, 49 A.2d 799

(1946)).
The Maryland Courts have generally declined to dismiss appeals as defective where the
record demonstrates the parties understood the subject and issues of the appeal. Bd. of
County Comm'rs for St. Mary's County v. Southern Res. Mgmt., 54 Md. App. 10, 837 A.2d

Page 9 of 16 BOA Case 16-026C
F. Maxine Walker
1059 (2003) (reversed and remanded on other grounds). In its discussion of defective
petitions and due process, the Southern Res. Mgmt. Court reasoned it need not reach the

issue whether the notices of appeals at issue were defective because the Board was not
required to dismiss an appeal for defective notice. The record showed all the parties
understood relatively early in the proceedings that there was only one significant issue,
safety related to the historical presence of ordnance. Moreover, there was no argument that

the Board excluded or permitted evidence based on inadequacy of the notices of appeal.
DPZ's recommendation of denial is similarly an administrative position that the petition is
technically defective because it was submitted on a § 131.0.H.4 form.
So what notice is adequate for this petition? A § 131.0.J enlargement petition triggers the
full HCC § 2.202(a) notice process, including a presubmission community hearing, advertising and
posting. Notice for a § 131.0.H.4.b petition is more limited but still adequate: certified mail
notification to adjoining property owners and parties of record of the requested modifications.
When proposed changes to a Hearing Authority-approved conditional use do not substantially
change the material facts relied on by the Hearing Authority in its original decision to approve a
conditional use, a modification petition may provide adequate notice. Mrs. Walker's petition
does not alter the intensity of the use or the number or hours of yearly events. The "Possible
Event Location 1" tent area is eliminated. The BA 09-035C enumerated conditions of approval in
the Order section continue to apply. All the attendant impacts of the assembly use and the
Antique Store use to be partially converted for Limited Assembly use were vetted exhaustively
before the Hearing Examiner and Board of Appeals. The BA 16-026C petition and plan do not
propose a new land use - they eliminate one - or site modifications warranting a second full
review for compliance with the general conditional use standards and the standards specific to
the Limited Social Assembly use. Beyond these considerations, requiring Petitioner to withdraw
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her § 131.0.H.4 petition and start the petition process anew would improperly elevate form over
substance.

There being no revisions to the petition and plan forwarded to the Hearing Examiner for
scheduling, the Hearing Examiner had to task Petitioner with amending the petition and plan to
identify the modifications. By letter of April 17, 2017, a copy of which was sent to all persons
signed in at the March 9, 2017 hearing, the Hearing Examiner instructed Petitioner to amend the

petition/plan (including General Notes) to distinguish visually and depict what was approved in
BA09-035C and all proposed modifications, including:
1. Calling out the use areas approved by the Board of Appeals in BA 09-035C for the Limited Outdoor
Social Assemblies conditional use and the Antique Shop.
2. Calling out the proposed modification of the Limited Social Assembly conditional use area, including
the driveway area, which is part of the use.
3. Calling out all structures, additions or new structures used without conditional use approval and for
which Petitioner is requesting retroactive approval in BA 16-026C.
4. Clearly depicting/identifying all proposed conditional use structures, their dimensions, height, and
total square footage.

5. Calling out all changes in parking areas for the proposed conditional use modification.
6. Calling out all changes to the General Notes section of the amended conditional plan.
7. Updating the petition narrative supplement to address all modifications and highlighting these update
changes.

8. Updating the conditional use petition/plan/narrative supplement as may be further required.
9. At the hearing, produce photographs of all structures (fronts, sides and rears) proposed to be used
for the Limited Social Assembly use.
Mrs. Walker had no objection to the requested revisions and on May 22, 2017 introduced an
amended plan and petition with this information into evidence as Exhibit 4. Exhibit 5, the "red"
markup shows the modifications.

Page 11 of 16 BOA Case 16-026C
F. Maxine Walker

Evaluation of the Requested Modification of Conditions
For Compliance with HCZR § 131.0.H.4

The property owner or Conditional Use holder may petition the Hearing Authority for
modification of conditions imposed in a Decision and Order approving a Conditional Use, in
accordance with the following procedures:
a. A petition for modification of conditions shall be submitted in the same format and include the same
information as a Conditional Use petition, clearly indicating the approved Conditional Use, the
requested modifications, and the reasons for the request.

The petition for modification of conditions was submitted in the same format and
includes the same information as a conditional use petition. The amended petition and the
Amended Plan clearly indicate the approved conditional use (BA 09-035C), the requested
modifications, and the reasons for the request, which is the use of two structures and minor
modifications to the site. On page 15 is Exhibit 5, the "red" markup of the Amended Plan showing
what was approved in BA 09-035C and the requested modifications.
b. A petitioner shall certify that a copy of a request for modification of a condition to a Conditional Use
Decision and Order has been sent by certified mail to adjoining property owners identified in the
records of the Maryland Department of Assessments and Taxation and the parties of record, whose
addresses shall be maintained by the secretary to the Hearing Authority.
Petitioner submitted copies of certified mail sent to adjoining property owners and the
parties of record. These are located in the official file.
c. The Hearing Authority shall hold a public hearing in accordance with the procedures for a Conditional
Use petition. The public hearing shall be limited to consideration of the modification requested by the
petitioner.

A public hearing was held on March 9 and May 22,2017.
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d. The Hearing Authority shall issue a written decision either upholding or modifying a condition
imposed in the original Decision and Order.
Based on the evidence of record, the Hearing Examiner has determined to grant the

petition for a modification of the Limited Social Assembly use granted by the Board of Appeals in
BA 09-035C. Note: The Amended Plan and these notes include updated general property
information.
> Exhibit 4. Amended Plan & petition. Note: the numbering here corresponds to the numbering
system on Exhibit 5, the Amended Plan "red" markup shown on page 15.
1. Added "Property Limits to be Signed" along all property lines. Mr. Vogel testified the signs would
alert event attendees where they are not to "wander" into the adjacent Walker property subject
to an ALLP easement.

2. Adjusted paddock fence (not part of conditional use) to represent current location. Mr. Vogel
testified the paddock was modified and the fence was moved to the west.
3. Eliminated "Possible Event Location I." Mr. Vogel testified to the elimination of this area.
4. Relocated portable restrooms from east side of drive to west side of drive, adjacent to corncrib
building. Mr. Vogel testified the conversion of the Antique Store (corncrib) to the Limited Social
Assembly dressing room use resulted in their relocations.
5. Added location of new well established for barn and horse waterers. Not related to the
conditional use, but shown on the plan.

6. Revised label for five spaces from "Antique Shop" to "Bridal Room." Revised General Note #4 to
update conditional use areas. Mr. Vogel testified the label change related to the use conversion.
The entire corncrib is not being used as part of the conditional use. The Antique Shop approved
in BA 09-035C expired because the use was not established pursuant to HCZR § 131.0.3.a.
7. Relocated accessible spaces from east side of drive (near existing house) to parking area west of
the barn. Reduced parking provided by one space (eliminated previous General Note which
pertained to the Antique Shop). Mr. Vogel testified to this being a better location and only an
operational change.

8. Added dimensions and doors to the existing bran and labeled "Upper Level - Event Area 3,285sf.
Mr. Vogel testified the Upper Barn would be used as an event area.
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9. Updated shed dimensions south of barn. Mr. Vogel testified this horse shed, which is not part of
the conditional use, was expanded and is now 44'x37'.
10. Removed § 131.0.N.5, Antique Shops, from the conditional uses requested.

11. Revised General Note #7 to include the use of certain interior spaces as part of the conditional
use (§ 131.0.N.33.i). See above.

12. Updated references to include BA 09-035C.
13. General Note 12c (previous General Note 13c) revised to include "except as authorized by the
Health Department."

14. General Note 14 (previous General Note 15) revised to delete "outdoor."
16. Added General Note 18, "Approximate well location provided by the owner."
17. Added a brief general summary of revisions.
18. Revised property ownership.
19. Added note regarding parking. Mr. Vogel testified this is intended to reflect a need to use the area
depending on weather conditions.
> Exhibit 5. Amended Plan with "red" markup of modifications.
> Exhibit 6. Amended Plan with numbering corresponding to the location from which the
photographs in Exhibit 7 were taken.
> Exhibit 7. A-J. Photographs of portions of structures proposed to be part of conditional use.
A-D. The corncrib building size differs from the original CUP because only a portion is part of
the conditional use site. The area in front of the blue recycling can is the location of the porta-potty trailers.

E-J. The barn building
7.E shows the sliding front doors
7.F shows the lower elevation
7.G shows the back of the barn & the lower elevation (not part of the conditional use)
7.H shows the silos, which are not part of the conditional use
7.1 shows the agricultural use section of the barn
7.J shows the corner of the barn
E-K shows another shed that is not part of the conditional use

Page 14 of 16 BOA Case 16-026C
F. Maxine Walker
> Exhibit 8. Aerial photographs from Howard County database. Michael Calkins testified to
being employed by the Howard Soil Conservation District. In reference to the age of the barn
and corncrib, he testified to Exhibit 8 being county aerial photographs and public records. The
1952 aerial shows the barn and corncrib, which are visible in the 2016 aerial.
> Exhibit 9. Tent structure used for event, October 3, 2015. Maxine Walker testified to it being
a photograph of a commercial event tent. The tent would still be an option, but her clients
would prefer the barn for events. She testified the barn would not be renovated, except
perhaps replacing the floor. A meal of some sort is usually provided and this service might be
provided within the barn, as the Hearing Examiner understood her testimony. Her clients
want the rustic ambience and clients must contract and pay for any event tent.
> Exhibit 10. Barn interior photograph. Mr. Vogel testified this is the conditional use portion of
the barn.
e. After a decision is made, a new petition requesting modification of any of the conditions of approval
shall not be accepted for at least 24 months after the date of the decision modifying or upholding the
conditions of the original Decision and Order.
This standard is included as a condition of approval.
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ORDER
Based upon the foregoing, it is this 10th day of July 2017, by the Howard County Board of
Appeals Hearing Examiner, ORDERED:
That the Petition of F. Maxine Walker for modifications for a Limited Social Assembly Use

granted in BA 09-035C for a Limited Outdoor Social Assembly Use is GRANTED;
Provided, however, that:
1. The Limited Social Assembly Use, as modified, shall apply only as described in the amended
petition and amended conditional use plan submitted on May 22, 2017 and to the submitted
exhibits and not to any other activities, uses, or structures on the subject property.
2. The Limited Social Assembly Use, as modified, shall comply with the Board of Appeals BA 09035C enumerated conditions of approval.
3. After a decision is made, a new petition requesting modification of any of the conditions of
approval shall not be accepted for at least 24 months after the date of the decision modifying or
upholding the conditions of the original Decision and Order.
4. Petitioner shall obtain all required permits.
5. Petitioner shall comply with all federal, state, and county laws and regulations.

HOWARD COUNTY BOARD OF APPEALS
HEARING EXAMINER

I\VT^L-^
Michele L. LeFaivre

Date Mailed:
Notice: A person aggrieved by this decision may appeal it to the Howard County Board of Appeals within
30 days of the issuance of the decision. An appeal must be submitted to the Department of Planning and
Zoning on a form provided by the Department. At the time the appeal petition is filed, the person filing
the appeal must pay the appeal fees in accordance with the current schedule of fees. The appeal will be
heard de novo by the Board. The person filing the appeal will bear the expense of providing notice and
advertising the hearing.

