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IN THE MATTER OF * BEFORE THE HOWARD COUNTY 
 
CHARLES SIPERKO, et al. * BOARD OF APPEALS 
 
6717 Mink Hollow Road * BA CASE NO. 24-022C 
Highland, MD 20777   
  * 
*    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    
 

RESPONSE TO MOTION FOR RECONSIDERATION 

Petitioners, Charles Siperko et al., by and through their undersigned counsel, respond to 

Protestants’ Motion for Reconsideration in the above-captioned matter as follows: 

ARGUMENT 

 On June 5, 2025, the Howard County Board of Appeals (the “Board”) convened at 9 a.m. 

to hear the above-referenced petition (“Petition”) for approval of a conditional use for an outdoor 

athletic facility pursuant to Section 131.N.6. of the Howard County Zoning Regulations 

(“HCZR” or “the Regulations”).  The Petition was appealed from the Hearing Examiner’s 

decision to dismiss the Petition to the Board pursuant to Section 16.304 of the Howard County 

Code, which provides in pertinent part that the Board hears the appeal de novo in accordance 

with Section 2.209 of the Board of Appeals Rules of Procedure.  An application for a conditional 

use is a matter of original jurisdiction for the Board.  HCZR Sec. 130.0.B.5.  See also Howard 

County Charter, Art. V, Sec. 501(b)(Howard County’s Charter created and entrusts the functions 

and powers relating to hearing and deciding such matters as set forth in Article 25A, Section 5(u) 

(Express Powers Act) now transferred and codified in Md. Code Ann. Local Government Sec. 

10-305(b)(2), among which is the power to originally hear and decide conditional use 

applications).   The fact that Howard County law provides that all matters that are to be heard by 

the Board are first heard and determined by the Hearing Examiner does not alter the Board’s 
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original jurisdiction over conditional use applications.  The purpose of the Hearing Examiner is 

to hear and makes decisions on inter alia conditional use applications.  An aggrieved party then 

has the right to file an appeal to the Hearing Examiner’s decision after which the Board then 

hears the conditional use application de novo as if the Hearing Examiner’s hearing never 

occurred.  See e.g., Letter to Steve Hunt, Chair, Howard County Board of Appeals, dated 

September 7, 2023 re. BA Case No. 796D and attachments which are included herewith as 

EXHIBIT A (A reverse and remand by the Hearing Examiner carries no weight once appealed).  

Thus, this case is before the Board as a matter of original jurisdiction, not appellate review as 

suggested by Protestants.  The Protestants’ incorrect assertion is a long-settled matter of Howard 

County law that has been repeatedly corrected, including the above-referenced Board of Appeals 

matter which included counsel for Protestants.  For Protestants’ counsel to again assert the 

opposite of what is contained in EXHIBIT A is misstatement of the law.   

 More to the point, because this case is a matter of original jurisdiction before the Howard 

County Board of Appeals, the “agency” that is accorded deference is the Board, not the 

Department of Planning and Zoning as claimed by Protestants.  Other than its Technical Staff 

Report (“TSR”), the Department of Planning and Zoning (“DPZ”) has no role in the instant case.  

The Board is the agency with original jurisdiction.  Even if DPZ were to have made a 

determination in this case, which is dubious given the lack of any analysis provided by DPZ in 

its TSR, DPZ’s decision is accorded no deference because it the Board of Appeals that is the 

agency with original jurisdiction.  If or when this case is appealed to the Circuit Court for 

Howard County or the Appellate Courts of Maryland, it is the decision of the Board that will be 

reviewed and accorded deference, not the decision or lack thereof by DPZ. 
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        Protestants have cited case law for the proposition that the Board’s interpretation and 

determination of “athletic fields” under Section 131.N.6. of the HCZR is a purely legal issue and 

can neither be augmented by testimony nor reliance on common usage of the term.  Protestants 

are wholly incorrect.   

 In Crawford v. Cnty. Council of Prince George’s Cnty., 482 Md. 680 (2023), the issue 

before the Supreme Court of Maryland was whether the agency with original jurisdiction (the 

Prince George’s County Planning Board) had properly interpreted the terms “warehouse unit” 

and “distribution facility.”  The Supreme Court declared the issue to be mixed questions of law 

and fact.  The Court reviewed the evidence presented before the Planning Board, including the 

testimony of witnesses, and gave deference to the Planning Board’s determination.  Declining an 

argument similar to the Protestants in this case that the interpretation of the applicable terms was 

a purely legal issue that the Court should hear de novo, the Supreme Court emphasized the 

deferential nature of the applicable substantial evidence standard of review.  The Crawford 

decision is informative to this case before the Board, but not at all for the reasons as set forth by 

Protestants.  Instead, it is the exact opposite.  The Board’s determination that a go-kart track can 

be considered an athletic field under the HCZR is fairly debatable considering the evidence that 

was presented to the Board.  There was more than substantial evidence (i.e. more than a scintilla 

of evidence) in this case to support the Board’s interpretation and determination.   

 While it is accurate that the Supreme Court reviewed Merriam-Webster’s dictionary to 

aid its decision affirming the Planning Board’s decision in Crawford, no evidence has been 

presented in this case that any dictionary definition contradicts Exhibit 4 and the Petitioner’s 

proffered definition of Athletic Fields.  Protestants claim that they had multiple competing 

dictionary terms the Board should have considered via counsel’s argument.  First, the video of 
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the hearing clearly reveals that the Protestants declined to present any evidence including any 

dictionary definitions.  There are also no instances where the Board refused to consider any 

proffered definition.  Notwithstanding, Petitioner has no objection to Protestants who seek to 

extend the last public hearing to now introduce via their Motion for Reconsideration what they 

claim are other definitions that are somehow inconsistent with Petitioner’s Exhibit 4.  As a 

reminder, Petitioner’s Exhibit 4 provides that an “athletic field” means “a piece of land prepared 

and used for playing a game or sporting activity. . .” 1  Protestants’ definitions from 

Vocabuarly.com and Thefreedictionary.com for “athletic field” are “a piece of land prepared for 

playing a game.”  It is unclear in what manner Protestants are asserting that 

Thefreedictionary.com’s definition materially differs from the definition provided in Petitioner’s 

Exhibit 4.  In fact, Petitioner would argue that there is no material difference.   

 Protestants, experiencing the same problem that plagued the Petitioner in finding 

dictionary sources which define the multiple words “athletic field(s)”, attempt to divide the terms 

contained in the HCZR into “athletic” and “field” and focus merely on the term “field” arguing 

that Dictionary.com’s definition (“a piece of ground devoted to sports or contests; playing field” 

and Collins English Dictionary definition (“an area of grass, for example in a park or a farm”) 

somehow disqualify the proposed go-kart track as an athletic field.   

 
1 Protestants go to great lengths to impugn Exhibit 4 claiming that its source is somehow 
illegitimate.  Contrary to the implication that Petitioner somehow cherry-picked one, isolated 
definition to support its argument, Petitioner follows the lead of Protestants and has no objection 
to the Board considering any other definitions that are provided in a simple search of the internet.  
Included herewith as EXHIBT B are several other examples where the entire “athletic field” term 
is defined, including a general artificial intelligence search, which scans and reviews all on-line 
sources to provide a definition of “athletic field.”  There is simply no source that contradicts the 
Board’s interpretation and determination. 
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 Petitioner presented ample evidence that “athletic fields” can be and are, in fact, 

impervious surfaces.  The notion that the term “athletic fields” must be broken up into its 

subcomponents and is required to only be grass is both contradicted by the evidence in this case 

and the Board’s “common experience and common sense” with other athletic fields in Howard 

County.  The use of common experience and common sense by the Board was expressly 

approved of by the Supreme Court in the Crawford decision.  Id. at 703.  Separating the term 

“athletic fields” to highlight just “fields” is a forced interpretation that is belied by both the 

evidence in this case and the Board’s common experience and common sense.    

 Likewise, the Kor-Ko Ltd. V. Maryland Department of the Environment, 451 Md. 401 

(2017) decision does not support the Protestants’ argument that the Board should have found in 

their favor.  In Kar-Ko, the Supreme Court examined inter alia MDE’s interpretation and 

determination of the word “premises.”  Again, the Supreme Court gave deference to MDE’s 

interpretation of its own regulations, “especially mindful of that agency’s expertise in its field.”  

Contrary to the point asserted by Protestants, the Court viewed the entirety of MDE’s decision 

including all of the evidence considered by MDE and not only accorded deference to MDE’s 

interpretation, but also to MDE’s purported purpose of ensuring that its interpretation advanced 

the purpose of its regulations.  The Kar-Ko decision supports the exact opposite of the point 

argued by Protestants.  Namely, that the Supreme Court would accord deference to this Board for 

not only its interpretation based on what it regarded as reasonable sources, but also that its 

determination was consistent with the statutory framework of conditional uses allowed as 

outdoor athletic facilities.  In short, Protestants have provided case law that supports the 

decisions made by this Board on June 5, 2025, and constitutes additional, binding authority that 

the Board’s decision was entirely proper.  
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 As for the other ancillary arguments made by Protestants, nothing has been presented that 

would require reconsideration of the Board’s determination.  First, there is no requirement that 

evidence sought to be introduced at a hearing must be provided to opponents in advance of the 

hearing date.  There is simply no such requirement in the Board’s Rules of Procedure.  

Protestants even admit in their Motion for Reconsideration on page 3 that “[w]hile permitting 

[Petitioner] to submit exhibits subsequent to the start of the hearing was not in itself and issue, 

doing so without giving Protestants proper opportunity to rebut that evidence during the hearing 

amounted to prejudice.”  As pointed out above, this was not the case during the hearing.  In fact, 

Board member and Vice-Chair Foehrkolb pointed out during deliberations that she had reviewed 

a dictionary definition and was of the opinion that such definition was not at odds with 

Petitioner’s Exhibit 4.  But, again, Petitioner has no objection to the Board’s consideration of 

additional definitions for “athletic field.”  Accordingly, to the extent that Protestants assert the 

Board erred, if there was such error, which Petitioner asserts that there was not, Protestants have 

now had ample opportunity to present its definitions for the Board’s consideration.  

Consequently, the Protestants’ allegation of error is harmless error at best. 

 Lastly, how Howard County’s neighboring jurisdictions treat go-kart race tracks is 

entirely irrelevant to the Board’s interpretation of the HCZR.  There is no provision in the HCZR 

that requires or even suggests that the Board refer to the laws of neighboring jurisdictions to 

define “athletic fields.”  Even if Protestants could somehow assert such a requirement, the lack 

of any context for the laws of the neighboring jurisdictions, including the facts of whether such 

uses are conditional uses or uses in rural areas such as the RR-DEO district or a myriad of other 

considerations precludes applicability as binding or persuasive sources.   
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For all the reasons set forth above and given under Sec. 2.212 of the Board’s Rules of 

Procedure, the Protestants have the burden to establish a mistake of fact or mistake of law and 

have failed to do so, therefore the Board should deny Protestants’ Motion for Reconsideration.  

Respectfully submitted, 

TALKIN & OH, LLP 

Sang W. Oh 
5100 Dorsey Hall Drive 
Ellicott City, MD 21042 
soh@talkin-oh.com 
(410) 964-0300
Counsel for Petitioners

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on June 16, 2025, a copy of the foregoing was sent via first-

class mail, postage pre-paid and via electronic mail, to: 

Howard County Board of Appeals 
3430 Court House Drive 
Ellicott City, MD 21043 

G. Macy Nelson
Law Office of G. Macy Nelson, LLC
600 Washington Avenue, Suite 202
Towson, MD 21204
gmacynelson@gmacynelson.com
Counsel for Protestants

Sang W. Oh 

/s/ Sang W. Oh

/s/ Sang W. Oh
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