
BEFORE THE HOWARD COUNTY BOARD OF APPEALS

DAVID MARC, et al. *

IN THE MATTER OF * BA 823 -D
ALTERNATIVE COMPLIANCE
AND VARIANCE (WP-25-076) *

CITIZEN-APPELLANTS' OPPOSITION TO THE MOTION TO DISMISS

Citizen-Appellants, by and through their counsel, Alex Votaw, file this opposition

to the Motion to Dismiss filed by Mayland International School, Inc ("Applicant"). The

Applicant's Motion to Dismiss is fundamentally and fatally flawed because the Motion

hinges on the Applicant's erroneous assertion that the Petition of Appeal was filed on July

23, 2026. Simply put, the Applicant is wrong.

Citizen-Appellants are dismayed that the Applicant would file this frivolous Motion

to Dismiss without providing substantiating evidence or inquiring about the relevant dates

with DPZ. Citizen-Petitioners filed their Petition of Appeal and submitted the required

payment on July 22, 2026. Citizen-Petitioners have provided as Attachments A, B, and C

a copy ofDPZ's intake form, the receipt of payment from the Howard County Department

of Finance, and the associated check stub—all of which are dated July 22, 2026. Citizen-

Petitioners have also provided as Attachment D a stamped copy of the Petition of Appeal

from DPZ which is similarly dated July 22, 2026.



The Applicant concedes in its IVtotion to Dismiss that the deadline for filing the

Petition of Appeal was July 22, 2026. See Motion to Dismiss, p. 5. As demonstrated,

Citizen-Petitioners unequivocally filed their Petition of Appeal on July 22, 2026.

For this reason, the Board must conclude that the Petition of Appeal was timely filed

and deny the Motion to Dismiss.

Respectfully Submitted,

Alex Votaw'

AISNo.2112150190
Nelson, Giel, and Votaw, LLC

600 Washington Avenue, Suite 202
Towson, Maryland 21204
(410)296-8166
Email: alex@gmacynelson.com

Attorney for Appellants



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 23rd day of September, 2026, a copy of the

foregoing Opposition to the Motion to Dismiss was mailed electronically to:

Christopher M. DeCarlo, Esq.

Venable LLP
210 W. Pennsylvania Avenue, Suite 500
Towson, Maryland 21204
Email: CMDeCarlo@Venable.com
Counsel for Maryland International

School, LLC

Kel Berg
Board Administrator
2320 Court House Drive
Ellicott City, Maryland 21043
kberg@howardcountymd.gov

Alex VotaW""^
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V&lidAtion Numberi 0004-976249
Howard County Department of Planning and Zonmftioiioooooo-sQQO ^32530^3600000000-Pwpiio

3430 Court House Drive • Ellicott City, Maryland 2103i:SooooQO
410-313-2350* Fax; 410-313-3467twww.howardcountymd.gov DPZ iF'lan/Petition Fees
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FileNo.; ?>A-(i'v3>^ ^ppT'al

Check No.; _W^_ Name: _6 ^CtL^ NfUOU

Received By: ^> . \\Ji\[C\ ^A,JL^ VALIDATION BY FINANCE

Design Manual Waiver $500 ea.
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Howard County, Maryland
Department of Finnt'ics
343u Court House Drive

E'llicatt City, HD 21043

7/22/2026 01;43PH Cashier 0086
T/Ref 0004371110 Reg 0004 Tran No 4600
Cash Report; 260722-01 for 7/22/2026
Plan/Petition Processing Fees
1000000000-3000-432530-3000000000-PwPZOO

Payor; BA-823D APPEAL
Control Number: BA-823D APPEAL
Validation Number; 976249 $2,050,00

Total
Check
Check No. 8543

$2,050,00
($2,050,00)

r: Thank You!
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G MACY NELSON

Director of Finance
Maryland International School

7/22/2026

8543

2,050.00

CASH-OPERATING Maryland International School

G MACY NELSON

Director of Finance
Maryland International School

7/22/2026

2,050.00

8543

2,050.00

CASH-OPERATING Maryland International School

PRODUCT SSLTKM USE WITH 91683 ENVELOPE Deluxe Corporation 1 -800-328-0304 or www.deluxe.com/shop

2,050.00
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DPZ office use only:

BA Case No.: ^7-3>-D

Date Submitted: _^_IJJ_H^

PETITION OF APPEAL OF
HEARING EXAMINER DECISION

TO THE HOWARD COUNTY BOARD OF APPEALS

A person who wishes to appeal a decision of the Hearing Examiner to the Board of Appeals must use this

petition form. A person must have been a party to the original case before the Hearing Examiner in order to file

an appeal. In addition, it is recommended that a person determine whether he/she can be acknowledged as being an

aggrieved person. The appellant must submit the completed form to the Department of Planning and Zoning

within 30 days of the issuance of the Hearing Examiner decision,

1. Name of Case

BACaseNo._

Maryland International School

BA 823-D

Date Decision and Order Mailed Jllne 22^2026

2. Reason for Appeal.
See Attachment A

3. Name of Appellant.
See Attachment A

Trading as (if applicable^

Mailing address.

Phone number(s)_

Email_

Name of principal contact (if different).

4. Counsel for Appellant The l^w Office of G. Macy Nelson, LLC

Mailing Address 60° washi"gto" Aye,Suite 202,Tov\son,MD 21230

Phone number^ 4 0-2 6-8166 ext 303

j^gjl alex@gmacynelson.com

Secondary contact for counsel (if any).

As a brief explanation of this conceplt "Generally speaking, ... a person 'aggrieved* .,, is one whose personal or properly rights arc adversely aficcted by
the decision .... The decision must not only aftecl a matter in which the prolcstant has a specific interest or property right, but his interest therein must be
such thai he is personally and specifically arfcclcd in a way dilTcrent I'rom thai sulTcred by the public generally." The Department of Planning and Zoning
does nol advise persons on whether they may or may not qualify as being aggrieved. Persons intending lo file an appeal may want to obtain separate legal
advice on this issue because il may have an impact on the validity ot'lhe appeal.

I



5. Declaration of Interest

[x] The Appellant is the original petitioner

[x] The Appellant was a party to the original case

6. Amended Petition (This section is to be comnlctcd[only if the Anncllant was the petitioner

ln_thc orifiinal case before the Hearing Examiner and the case was other than an
administrative apncal)

If the original petition was substantively amended during the hearing before the Hearing

Examiner, the appeal will proceed on the amended petition unless the original petitioner elects to

proceed on the original petition. If you are the original petitioner, complete one of the following:

[ ] I elect to proceed on the original petition

[ ] I agree to proceed on the amended petition

Note: This section does not apply to a case that came before the Hearing Examiner as an appeal of an

administrative decision.

7. Copies: The Appellant must submit one signed original and nine copies of the signed
original, for a total of 10 copies, of this petition. If supplementary documents or other materials are

included, 10 complete sets must be submitted.

8. Public Notice Requirements

a. Posting: If the Appellant is the owner or has a beneficial interest in the subject property, the

Appellant must (i) post the property in accordance with Section 2.203(b) of the Rules of Procedure of

the Board of Appeals and (ii) file an a Affidavit of Posting as required by Section 2.203(c).

If the Appellant is not the owner or does not have a beneficial interest in the subject property, the

posting of the property is not required; however, the Appellant must send copies of the petition and
notification of the public hearing to the property owner and the adjoining property owners in accordance

with Section 2.203(e) of the Rules of Procedure of the Board of Appeals.

b. Advertisinfi: The Appellant must (i) advertise the date, time and place of the initial public

hearing of this appeal petition before the Howard County Board of Appeals in accordance with Section
2.203(a) of the Rules of Procedure of the Board of Appeals and (ii) file a Certificate of Advertising as

required by Section 2.203(c).

c. ResEonsibility for Compliance: In accordance with Section 2.203(g), the Appellant is

responsible for assuring compliance with the advertising and posting requirements of the Board of

Appeals.



9. On The Record Appeals

The appellant is advised to consult the Rules of Procedure of the Board of Appeals. In
accordance with Section 2.210(b) of that document, an "on the record" appeal requires that within 30

days of filing an administrative appeal, the appellant file a record transcript of the hearing being
appealed. In addition, within 15 days of filing the transcript, the appellant must file a memorandum
addressing the points of law upon which the appeal is based.

10. Signatures

By signing below, the Appellant hereby affirms that:

• The Appellant has read the instructions on this form and has filed herewith all of the required
accompanying information.

• All of the statements and information contained in or filed with this petition are true and correct.

• The Appellant agrees to ftn-nish such additional plats, reports, plans, or other materials the
Department of Planning and Zoning and/or the Board of Appeals may require in connection with
the filing of this petition.

• The Appellant agrees to pay all costs in accordance with the current schedule of fees.

./w, /;'/x-.,,

Signature of Appellant

''//A/^' David Marc

Date Print Name of Appellant

;-'")/

Signature of Appellant
.-^^^.^^z^/ Deborah Marc

t3ate Print Name of Appellant

Signature of Attorney (If any)

Make checks payable to "Director of Finance."

For DPZ use only: Filing Fee is $2,050.00 plus $50.00 per poster if required.

Hearing fee: $_

Poster fee: $
TOTAL: $

Receipt No.



9. On The Record Appeals

The appellant is advised to consult the Rules of Procedure of the Board of Appeals. In

accordance with Section 2.210(b) of that document, an "on the record" appeal requires that within 30

days of filing an administrative appeal, the appellant file a record transcript of the hearing being

appealed. In addition, within 15 days of filing the transcript, the appellant must file a memorandum
addressing the points of law upon which the appeal is based.

10. Signatures

By signing below, the Appellant hereby affirms that:

• The Appellant has read the instructions on this form and has filed herewith all of the required

accompanying information.

• All of the statements and information contained in or filed with this petition are tme and correct.

• The Appellant agrees to furnish such additional plats, reports, plans, or other materials the

Department of Planning and Zoning and/or the Board of Appeals may require in connection with
the filing of this petition.

• The Appellant agrees to pay all costs in accordance with the cun-ent schedule of fees.

^^^^^-7^ ~^{ F'-ederick Marc
Signature of Appellant Date Print Name of Appellant

^{ui](/ f]1/(/s^
Signature of Appellant

7/'i^?/. chery1 Marc
Date Print Name of Appellant

Signature of Attorney (If any)

Make checks payable to "Director of Finance."

For DPZ use only: Filing Fee

Hearing

is $2,050.00 plus $50.00 per poster if required.

fee: $_

Poster fee: S
TOTAL:

Receipt

$_

No.



9. On The Record Appeals

The appellant is advised to consult the Rules of Procedure of the Board of Appeals. In
accordance with Section 2.210(b) of that document, an "on the record" appeal requires that within 30

days of filing an administrative appeal, the appellant file a record transcript of the hearing being

appealed. In addition, within 15 days of filing the transcript, the appellant must file a memorandum

addressing the points of law upon which the appeal is based.

10. Signatures

By signing below, the Appellant hereby affirms that:

• The Appellant has read the instructions on this form and has filed herewith all of the required

accompanying information.

• All of the statements and information contained in or filed with this petition are true and correct.

• The Appellant agrees to furnish such additional plats, reports, plans, or other materials the

Deparlmenl of Planning and Zoning and/or Lhe Board of Appeals may require in connection with
the filing oflhis petition.

• The Appellant agrees to pay all costs in accordance with the current schedule of fees.

^.^7"^/, - /jy.il^ Michael Marc

Signature of Appellant Date Print Name of Appellant

n'/i:'l//,7 C/'j-,' . '}i^l\'^'/ Kimberly Marc

Signature o1'appellant Date Print Name of Appellant

SignalureofAUorney (If any)

Make checks payable to "Director of Finance."

For DPZ use only: Filing Fee

Hearing

is $2,050.00 plus $50.00 per poster il required.

fee: S

Poster fee: S
TOTAL:

Receipt

$_

No.



9. On The Record Appeals

The appellant is advised to consult the Rules of Procedure of the Board of Appeals. In

accordance with Section 2.210(b) of that document, an "on the record" appeal requires that within 30

days of filing an administrative appeal, the appellant file a record transcript of the hearing being

appealed. In addition, within 15 days of filing the transcript, the appellant must file a memorandum

addressing tlie points of law upon which the appeal is based.

10. Signatures

By signing below, the Appellant hereby affirms that:

• The Appellant has read the insti-uctions on this form and has filed herewith all of the required

accompanying information.

• All of the statements and information contained in or filed witli this petition are line and correct.

• The Appellant agrees to furnish such additional plats, reports, plans, or other materials the

Department of Planning and Zoning and/or the Board of Appeals may require in connection with
the filing ofthis petition.

• The Appellant agrees to pay all costs in accordance with the current schedule of fees.

^L^%^ '/ft/P^wy Wcatherholt
Print Name of Appellant

Q^<: 7^, ^^^//^n McVey
ighature of Appellant ate Print Name of Appellant

Signature of Attorney (If any)

Make checks payable to "Director of Finance."

For DPZ use only: Filing Fee

Hearing

is $2,050.00 plus $50.00 per poster it required.

fee: $

Poster fee: $

TOTAL:

Receipt

$_

No.



9. On The Record Appeals

The appellant is advised lo consult the Rules of Procedure of the Board of Appeals. In
accordance with Section 2.210(b) of tliat document, an "on the record" appeal requires that within 30

days of filing an administrative appeal, the appellant file a record transcript of the hearing being

appealed. In addition, within 15 days of filing the transcript, the appellant must file a memorandum

addressing the points of law upon which the appeal is based.

10. Signatures

By signing below, the Appellant hereby affirms that:

• The Appellant has read the instmctions on this form and has filed herewith all of the required

accompanying information.

• All of the statements and information contained in or filed with tliis pelition are true and correct.

• The Appellant agrees to furnish such additional plats, reports, plans, or other materials the

Departmenl of Planning and Zoning and/or the Board of Appeals may require in connection with

ihe filing of this petition.

• The Appellant agrees to pay all costs in accordance with the current schedule of fees.

^.MA
Signature of Appellant

Steve Kelehan^:^
Date Print Name of Appellant

I I '
/.. . . ,• /.'•'! !

'y-^"i^'-^ ' ''//'

Signature of Appellant Date

C ao Kdehan

Print Name of Appellant

Signature ofAtlorney (If any)

Make checks payable to "Director of Finance."

For DPZ use only: Filing Fee

Hearing

is $2,050.00 plus $50.00 per poster it required.

fee: S

Poster fee: S
TOTAL:

Receipt

$_

No.



9. On The Record Appeals

The appellant is advised to consult the Rules of Procedure of the Board of Appeals. In

accordance with Section 2.210(b) of that document, an "on the record" appeal requires that within 30
days of filing an administrative appeal, the appellant file a record transcript of the hearing being

appealed. In addition, within 15 days of filing the transcript, the appellant must file a memorandum
addressing the points of law upon which the appeal is based.

10. Signatures

By signing below, the Appellant hereby affirms that:

• The Appellant has read the instructions on this form and has filed herewith all of the required

accompanying information.

• All of the statements and information contained in or filed with this petition are true and correct.

• The Appellant agrees to furnish such additional plats, reports, plans, or other materials the

Department of Planning and Zoning and/or the Board of Appeals may require in connection with
the filing of this petition.

• The Appellant agrees to pay all costs in accordance with the current schedule of fees.

Signature of Appellant Date Print Name of Appellant

Signature of Appellant Date Print Name of Appellant

Signature of Attorney ^TT'ahy)

Make checks payable to "Director of Finance."

For DPZ use only: Filing Fee is $2

Hearing fee:

Poster fee:
TOTAL:

Receipt No.

,050.00 plus S50.00 per poster if required.

$_

$_

$_



PLEASE CALL 410-313-2350 FOR AN APPOINTMENT TO SUBMIT YOUR APPLICATION

County Wcbsite; www.howardcountymd.gov



ATTACHMENT A

2. Reason for Appeal

Appellants appeal the decisions of the Hearing Examiner in BA 823-D because the
Hearing Examiner's decision was legally erroneous and unsupported by substantial
evidence. This case concerns the decision of the Director of the Department of Planning

and Zoning, the Director of the Department of Public Works, and the Administrator of the
Office of Community Sustainability ("Directors") to approve the requests of the Maryland

International School, Inc. ("Applicant") for alternative compliance with respect to Section

16.116(b)( 1) of the Subdivision and Land Development Regulations to disturb steep slopes
to construct a retaining wall and athletic field and for a variance with respect to Section

16.1205(a)(3) of the Subdivision and Land Development Regulations to remove one

specimen tree for a private school expansion proposed at 6135 Old Washington Rd,
Elkridge, MD 21075 ("Subject Property"). Appellants appealed the decision on the grounds

that the Applicant failed to provide sufficient evidence to prove satisfaction of Sections

16.104(a), 16.116(b)(l), and 16.1205(a)(3) and the Directors failed to adequately articulate
the basis of their decision.

Citizen-Appellants reserve the right to raise additional issues.

3. Name of Appellants

David Marc

6145 Old Washington Road
Elkridge,MD 21075
davejoemarc@aol.com
410-796-5083

Deborah Marc
6145 Old Washington Road
Elkridge,MD21075
dmhairstation@aol .coin
410-796-5083

Frederick Marc

6112 Old Washington Road
Elkridge,MD21075
frederick.iTiarc@stvinc.com

443-520-1230



Cheryl Marc
6112 Old Washington Road
Elkridge,MD21075
cmarc26379@coincast.net
443-520-1230

Kimberly Marc

6151 Old Washington Road
Elkridge,MD21075
kamarc429@ginail.com
410-236-2657

Michael Marc

6151 Old Washington Road
Elkridge,MD21075
michael.marc@stvinc.com

410-236-2657

Jan McVey
6134 Old Washington Road
Elkridge,MD21075
janmcvey@gmail.com
443-537-5386

Larry Weatherholt

6134 Old Washington Road
Elkridge,MD21075
olddudel 99@gmail.com
443-537-5386

Carol K-elehan

6108 Old Washington Road
Elkridge,MD 21075
cabinetstevek@gmail.com
410-207-8389

Steve Kelehan
6108 Old Washington Road
Elkridge,MD21075
cabinetstevek@gmail.com
410-207-8389



DAVID MARC, et al

Appellants

V.

HOWARD COUNTY DEPARTMENT OF

PLANNING AND ZONING

IN WP-25-076

Appellee

BEFORE THE

HOWARD COUNTY

BOARD OF APPEALS

HEARING EXAMINER

BA Case No. 823D

DECISION AND ORDER

On June 16, 2026, the undersigned, serving as the Howard County Board of

Appeals Hearing Examiner, and in accordance with the Hearing Examiner Rules of

Procedure, conducted a hearing on the administrative appeal of David Marc, et al

(Appellants). Appellants are appealing the Department of Planning and Zoning's June 23,

2025 approval of Maryland International School's request for alternative compliance with

respect to §16,116(b)(1) of the Subdivision and Land Development Regulations to disturb

steep slopes to construct a retaining wall and athletic field for private school use.

Appellants are also appealing the Department of Planning and Zoning's June 23, 2025

approval of Maryland International School's request for a variance with respect to

§16.1205(a)(3) of the Forest Conservation Regulations to remove one specimen tree.



2|Page BA-823D

David Marc, et al

The Subject Property is located at 6135 Old Washinaton Road. Elkridae. Ellicott City^

Maryland. The appeal is filed pursuant to §130.0.B.4 of the Howard County Zoning

Regulations (HCZR).

The Appellants certified to compliance with the notice and posting requirements

of the Howard County Code. The Hearing Examiner viewed the property as required by

the Hearing Examiner Rules of Procedure, Ms. Alex Votaw, Esq appeared on behalf of

Appellants David Marc, et al. Mr. Christopher DeCarlo, Esq. appeared on behalf of the

Property Owner Maryland International School (School). No one appeared on behalf of

the Appeltee Department of Planning and Zoning. The factual record developed in the

Hearing Examiners hearings in BA-825D and BA-826D are incorporated into the record

in the instant appeal.

Appellants presented the following Exhibits:

1. Location map of Appellants and School property

2. The Schools Alternative Compliance Applications

3. June 23, 2026 DPZ letter notifying School of the approval of Alternative

Compliance

4. Contour Maps

5. Slopes Maps

6. Stream Buffer Maps

7. Soils Maps

8. Forest Cover Maps

9. Forest Conservation Easement Maps

10.TSR, BA-22-023C&V, School



3|Page BA-823D
David Marc, st al

School presented the following Exhibits;

1. Alternative Compliance Exhibit Map

2. Aerial Maps with layers (4)

3. Wetland and Forest Stand Delineation Plan (2 sheets)

4. Nove 14, 2024 BOA D&O BA-22-023C&V

BACKGROUND

The approximately 8.96 acre property is located on the south side of Old

Washington Road, southeast of Rt 1 (Washington Blvd), northwest of MD 295 (Baltimore

Washington Parkway) east of Md 100 and west of 1-895 and 1-195. The Subject Property

lies in Council District 1, and is located at Tax Map 38, Grid 9, Parcel/Lots 820 and 830,

on 8.96 acres of land, in the R-12 (Residential: Single) zoning district, also identified as

6135 Old Washington Road, Elkridge, Maryland.

A Conditional Use for a School on the subject property was approved June 23,

2023. (BA-22-023C&V) On January 27, 2025, the School applied for Alternative

Compliance with respect to §16.116(b)(1) of the Subdivision and Land Development

Regulations to disturb steep slopes to construct a retaining wall and athletic field for

private school use and for a variance with respect to §16.1205(a)(3) of the Forest

Conservation Regulations to remove one specimen tree. By letter dated June 23, 2026,

DPZ notified the School

"On June 12, 2025, and pursuant to Section 16.116(d), the Director of the

Department of Planning and Zoning, Director of the Department of Public Works, and

Administrator of the Office of Community Sustainability considered and



4|Pa ge BA-823D

David Marc, et al

approved your request for alternative compliance with respect to Section 16.116(b)(1) of

the Subdivision and Land Development Regulations to (sic) The purpose is to disturb

steep slopes to construct a retaining wall and athletic field for private school use. Please

see the attached Final Decision Action Report for more information.

On June 12, 2025, and pursuant to Section 16.1216, the Director of the

Department of Planning and Zoning, Director of the Recreation and Parks, and

Administrator of the Office of Community Sustainability considered and approved your

request for a variance with respect to Section 16.1205(a)(3) of the Subdivision and Land

Development Regulations to remove one specimen tree."

It is from this approval of Alternative Compliance and a variance for WP-25-076

that the instant appeal is noted.

As a basis for the instant appeal, Appellants argue that the School "failed to

provide sufficient evidence to demonstrate that it satisfies the requirements under Section

16.104(a)(1) and 16.116(b)(1) for the alternative compliance request to disturb steep

slopes or the requirements under Section 16.1205(a)(3) for the variance request to

remove a specimen tree. Moreover, the evidence relied on by the Directors does not meet

the legal standard for every required criterion.

The Directors' findings regarding almost every required criterion are legally

erroneous or insufficient. To give just a few examples, the Directors' decision fails to

identify aspects of the Subject Property that are unique or peculiar and relate to the land

itself as required by Maryland Law. The allegedly unique features lack a sufficient nexus

to the alleged need for the alternative compliance and variance requests. The Directors

failed to identify practical difficulty or unreasonable hardships other than economic



5|Page BA-823D

David Marc,etal

concerns associated with maximizing the development on the Subject Property. The

alleged difficulty or hardship was caused by previous owners of the Subject Property

which, under Maryland Law, means that the hardship is a self-created hardship. Finally,

there is insufficient evidence to demonstrate that the proposed development would not

negatively impact adjoining properties and/or water quality."

STANDARD OF REVIEW

The right to appeal an administrative decision is wholly statutory. Howard County

v. JJM. Inc., 301 Md. 256. 261, 482 A.2d 908. 910 M984) rcitina Maryland Bd. V.

Armacost, 286 Md. 353, 354-55. 407 A.2d 1148, 1150 (1979); Criminal Injuries Como.

Bd. V. Gould, 273 Md. 486, 500, 331 A.2d 55, 64 (19751); Urbana Civic Ass'n v. Urbana

Mobile Vill.. Inc.. 260 Md. 458, 461, 272 A.2d 628, 630 (1971).

Pursuant to Howard County Code §16.105, appeals to the Board of Appeals of

decisions made pursuant to the Director of Planning and Zoning's administrative decision-

making authority shall be heard in accordance with the Board of Appeal's Rules of

Procedures. Subtitle 2.-Rules of Procedure of the Board of Appeals, Section 2.210

provides that administrative appeals such as the instant appeal the burden of proof is on

the appellant to show that the action taken by the Administrative Agency was clearly

erroneous, and/or arbitrary and capricious, and/or contrary to law. Per Howard County

Code § 16.302(a) (jurisdiction of Hearing Examiner), when a matter is authorized to be

heard and decided by the Board of Appeals, the matter will first be heard and decided by

a Hearing Examiner. Hearing Examiner Rule of Procedure 10.2(c) assigns the burden of

proof in an appeal from an administrative agency decision of showing by substantial
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evidence that the action taken by the_administrative_ agency was clearly erronegys,

arbitrary and capricious, or contrary to law.

APPLICABLE LAW

The instant administrative appeal is from the Maryland International School's

request for Alternative Compliance with respect to § 16.116(b)(1) of the Subdivision and

Land Development Regulations to disturb steep slopes to construct a retaining wall and

athletic field for private school use and for a variance with respect to § 16.1205(a)(3) of

the Forest Conservation Regulations to remove one specimen tree.

HCZR §16.116 (b)(1) states:

(b) Steep Slopes. Steep slopes are slopes that average 25 percent or greater
over ten vertical feet.

(1) Grading, removal ofvegetative cover and trees, new stmctures, and
paving shall not be permitted on land with existing steep slopes, except
when:

(i) The on-site and off-site contiguous area of steep slopes is less than
20,000 square feet; and

(ii) There is sufficient area, a minimum ten feet, outside of stream and
wetland buffers for required sediment and erosion control measures.

HCZR §16.116(d) establishes the required criteria for approval of alternative

compliance from §16.116(b)(1).

(d) Waivers.

(1) The Director of the Department of Planning and Zoning, the Administrator of
the Office of Community Sustainability and the Director of the Department of
Public Works may grant waivers which allow for alternative compliance to this
Section if the applicant can demonstrate in sufficient detail through evidence
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that the project meets the criteria set forth in section 16.104 and the following
additional criteria:

(i) Any area of disturbance is returned to its natural condition to the greatest
extent possible;

(ii) Mitigation is provided to minimize adverse impacts to water quality and
fish, wildlife, and vegetative habitat; and

(iii) Grading, removal of vegetative cover and trees, or constmction shall only
be the minimum necessary to afford relief and to the extent required to
accommodate the necessary improvements. In these cases, the least
damaging designs shall be required, such as bridges, bottomless culverts
or retaining walls, as well as environmental remediation, including the
planting of the areas where grading or removal of vegetative cover or trees
has taken place, utilizing best practices for ecological restoration and
water quality enhancement projects.

HCZR §16.104 requires the following additional criteria for alternative

compliance:

(a) Authority to Grant.

(1) So that substantial justice may be done and the public interest secured,
the Department of Planning and Zoning may grant waivers of the
requirements of this subtitle, except as prohibited in subsection (d), in
situations where the Department finds that unreasonable hardship or
practical difficulties may result from strict compliance with this subtitle
and for requests to waive or alter the requirements in article II and
article III of this subtitle all of the following criteria are met:

(i) Strict conformance with the requirements will deprive the applicant of
rights commonly enjoyed by others in similar areas;

(ii) The uniqueness of the property or topographical conditions would
result in practical difficulty, other than economic, or unreasonable
hardship from strict adherence to the regulations;

(iii) The variance will not confer on the applicant a special privilege that
would be denied to other applicants; and

(iv) The modification is not detrimental to the public health, safety or
welfare or injurious to other properties.
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HCZR §16.1205(a)(3) provides

a) On-Site Forest Retention Required. Subdivision, site development, and
grading shall leave the following vegetation and specific areas in an
undisturbed condition.

3) State champion trees, trees 75 percent of the diameter of state champion
trees, and trees 30 inches in diameter or larger.

The criteria for approving a variance are contained in HCZR §16.1216:

a) The Department may grant waivers to the requirements of this subtitle in
accordance with the procedures of subsection 16.104(b), subsection 16.104<c).
and subsection 16.104(d) of the subdivision regulations.

(b) A variance to the provisions of this subtitle shall be considered and
approved or denied in writing by the Directors of the Department of Planning
and Zoning, the Administrator of the Office of Community Sustainability, and the
Director of the Department of Recreation and Parks.

(c) Consideration of a variance requested under this section shall include a
determination as to whether an applicant has demonstrated to the satisfaction
of each Department that enforcement of this subtitle would result in
unwarranted hardship. Increased cost or inconvenience of meeting the
requirements of the these regulations does not constitute an unwarranted
hardship to the applicant. The applicant shall:

(1) Describe the special conditions peculiar to the property which would
cause the unwarranted hardship

(2) Describe how enforcement of these regulations would deprive the
landowner of rights commonly enjoyed by others in similar areas;

(3) Verify that the granting of a variance will not adversely affect water
quality;

(4) Verify that the granting of a variance will not confer on the applicant a
special privilege that would be denied to other applicants;

(5) Verify that the variance request is not based on conditions or
circumstances which are the result of actions by the applicant;

(6) Verify that the condition did not arise from a condition relating to land or
building use, either permitted or nonconforming, on a neighboring
property; and
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(7) Provide any other information appropriate to support the request.

CONCLUSIONS OF LAW

Pursuant to §§ 16.104(a)(1) and 16.116(d), the Director of the Department of

Planning and Zoning, Director of the Department of Public Works and the

Administrator of the Office of Community Sustainability considered and approved the

Schools request for Alternative Compliance with respect to §16.116(b)(1) to disturb

steep slopes to construct a retaining wall and athletic field for a private school. The

Departments collectively made the following findings in their Final Decision Action

Report:

1. Strict conformance with the requirements will deprive the applicant of rights
commonly enjoyed by others in similar areas;

i

The property is located on the south side of Washington Road and 320 feet west of

Lebanon Road in the Elkridge Community. The property was originally constructed as

a Howard County public school and is currently used as a private academic school.

The property is 8.96 acres and includes the original school building, subsequent

additions/modifications, driveway and a parking lot. The property is regularly shaped

but the existing grade falls approximately 86 feet from the northwest comer to the

southeast comer. The property contains forest, intermittent and perennial streams,

their buffers, steep slopes and specimen trees. The applicant received Conditional

Use approval to expand the private academic school. The applicant is requesting

disturbance to the steep slopes for construction of an athletic field and retaining wall.

The proposed athletic field is located 50 feet from adjoining residential properties in
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accordance with the Conditional Use requirements. The field dimensions are the

minimum required to facilitate activities associated with a school. The overall

contiguous steep slopes is 44,443 square feet and the applicant is requesting the

disturbance of 15,535 square feet. The area above the retaining wall which will be

permanently impacted is 8,730 square feet. Disturbance to the 10-foot-wide area

below the wall (3,802 square feet) and the area associated with the storm drain outfall

(2,823 square feet) is temporary and will be restored and stabilized. Based on the

application and justffications, strict conformance with the requirements would prevent

the applicant from expanding the private academic use. (Expansion is a right

commonly enjoyed by other property owners.)

2. Uniqueness of the property or topographical conditions would result in
practical difficulty; other than economic, or unreasonable hardship from
strict adherence to the regulations;

The subject property accommodates approximately 85 feet of vertical grade and

includes environmental features which will mostly be protected in a forest

conservation easement. The proposed improvements are designed to accommodate

the existing grade to the greatest extent possible. The proposed auditorium/parking

garage is designed with an upper-level front entry and lower-level rear entry and also

requires an external elevator to transport handicapped persons from the lower campus

to the upper campus. The driveway is also designed to accommodate the Old

Washington Road elevation and descent to the ultimate drop-off/tumaround area. The

athletic field must be designed flat and cannot accommodate grades. The Directors

deliberated and found the uniqueness of this site results in a practical difficulty

adhering to the regulations. Strict adherence to the regulations would not permit the
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private academic school expansion and accommodate a multi-purpose athletic

field. (School testified that the field area had been reduced from regulation size to a

smaller size in order to minimize the impact on steep slopes. School also testified that

no property in the vicinity has the same combination of historic structure, steep slopes,

specimen trees and environmental features. The environmental maps submitted by

Appellants did not have an accompanying identification key and contained errors,

such as the failure to show a particular stream impacting the subject property. It would

be a hardship to be denied expansion rights that are given to other property owners.

Appellants argue that the hardship is a financial hardship, School testified to the

contrary.)

3. The Variance will not confer to the applicant a special privilege that would
be denied to other applicants and;

The proposed grading on the high side of the retaining wall will be permanent to

facilitate a flat athletic field. The disturbances outside the wall will be restored and

stabilized. The applicant states the disturbances are necessary for expansion of a

private academic school. (Expansion is a right commonly enjoyed by other property

owners and is not a special privilege.)

4. The modification is not detrimental to the public health; safety or welfare, or
injurious to other properties.

The proposed disturbances accommodate a stormwater management detention

system which wilt be located under the subject athletic field. There will also be a

stormwater management collection system located along the perimeter of the field to

capture runoff and prevent runoff over the wall. This applicant states this results in the

reduction of runoff drainage area flowing toward the adjacent residence. Therefore,
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the applicant states the modification is not detrimental to public health, safety or

welfare, or injurious to other properties. (The athletic field was reduced in size from

regulation size to a smaller size to move the location of the retaining wall further from

Mr. David Marc's property. This new interior location will provide an expanded buffer

area for the Marc property and the new stormwater management system to be created

under the athletic field will greatly reduce the existing runoff onto the Marc property.)

5. Disturbance is returned to its natural condition to the greatest extent
possible:

The athletic field will be flat and will be vegetated with grass. The 10-foot temporary

disturbance area and the storm drain outfall will be appropriately and promptly

stabilized and the natural vegetation will ultimately be reestablished.

6. Mitigation is provided to minimize adverse impacts to water quality and
fish, wildlife, and vegetative habitat; and

The application states sediment and erosion controls will be used to minimize or

prevent sediment runoff during construction. Permanent stormwater management will

be provided and will be discharged directly to the stream. The retention of woods and

the establishment of permanent forest conservation easements are intended to

protect the environmental resources onsite. Directing the managed runoff directly to

the stream subsequent to construction will result in reduced runoff directly toward the

existing downhill house.

7. Grading, removal of vegetative cover and trees, or construction shall only
be the minimum necessary to afford relief and to the extent required to
accommodate the necessary improvements. In these cases, the least
damaging designs shall be required, such as bridges, bottomless culverts
or retaining walls, as well as environmental remediation, including the
planting of the areas where grading or removal of vegetative cover or trees
has taken place, utilizing best practices for ecological restoration and water
quality enhancement projects.
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The application states the size of the athletic field has been reduced to the greatest

extent possible while providing reasonable use for its intended purpose. The retaining

wall has been implemented in order to retain vegetation and minimize grading.

Directors Action: Approval of alternative compliance of Section 16.116(b)(1) is
subject to the following conditions:

1. Protective measures shall be used during construction to protect the
specimen trees that are to remain, including how the critical root zones are to
be protected. Include details of the proposed tree protection measure on the
site development plan.

Pursuant to §§16.1216 and 16.1205(a)(3), the Director of the Department of

Planning and Zoning, Director of the Department of Public Works and the

Administrator of the Office of Community Sustainability considered and approved the

Schools request for a variance with respect to Section 16.1205(a)(3) of the Forest

Conservation Regulations to remove one specimen tree. The Departments collectively

made the following findings in their Final Decision Action Report:

Each Department hereby determines that the applicant has demonstrated to

its satisfaction that strict enforcement of the above-cited regulation would result in an

unwarranted hardship. This determination is made with consideration of the alternative

compliance application and the six (6) items the applicant was required to address,

pursuant to Section 16.1216:

1. Describe the special conditions peculiar to the property which would
cause the unwarranted hardship;

The property is located on the south side of Washington Road and 320 feet west of

Lebanon Road in the Elkridge Community. The property was originally constructed as

a Howard County public school and is currently used as a private academic school.

The property is 8.96 acres and includes the original school building, subsequent
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addjtions/mpdificatipns, driveway and a parking lot. The property is regularly shapjed,

but the existing grade falls approximately 86 feet from the northwest comer to the

southeast comer. The property contains forest, intermittent and perennial streams,

their buffers, steep slopes and eight specimen trees. The applicant is requesting

removal of two (School subsequently amended the application to one specimen

tree) trees. The applicant received Conditional Use approval to expand the private

academic school, and the applicant states the subject plan is the result of several

design iterations. Specimen Tree #6 is currently located within the stairs, road,

retaining wall, sidewalks and utilities, which encompasses 46% of the critical root

zone. The tree is also located precariously within a 2:1 slope. The applicant states

that for pedestrian and handicapped accessibility, it is imperative that the proposed

auditorium be vicinal to the existing school's main access and at a similar elevation. If

the tree were to be retained with no more critical root disturbance, the proposed

expansion of the private school would be compromised. The intent of the site design

is to minimize the disturbance to the environmental features on the west side of the

site, including other specimen trees, stream buffers and wooded resources. The

retention of specimen tree would shift the proposed campus expansion, impacting the

forested area. Strict conformance with the requirements would prevent the applicant

from expanding the private academic use and result in an unwarranted hardship. (The

tree is located in a conflux of sidewalks and parking areas, all impervious surfaces

and this location will, over time, continue to degradate the health of the tree.)

2. Describe how enforcement of the regulations would deprive the landowner
of rights commonly enjoyed by others in similar areas;

Enforcement of the Regulations would deprive the applicant from the ability to expand
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the private academic school as required to accommodate the student population

approved in conjunction with the Conditional Use. Specimen Tree #6 is centrally

located to the existing and proposed construction. (Expansion is a right commonly

enjoyed by others in similar areas.)

3. Verify that the granting of a variance will not adversely affect water quality;

There is no evidence that the granting of a variance will adversely affect water quality.

The development is subject to the current Environmental Site Design criteria for all

proposed construction. Stormwater detention is proposed so that post development

site runoff is less than current runoff rates. Stormwater management and soil erosion

and sediment control measures will be implemented under the grading permit.

4. Verify that the granting of a variance will not confer on the applicant a
special privilege that would be denied to other applicants;

Approval will not confer the applicant a special privilege that would be denied to other

applicants. Due to its location, the removal of Specimen Tree #6 is required for any

reasonable expansion or improvement to the existing use. (Expansion is a right

commonly enjoyed by other property owners and is not a special privilege.)

5. Verify that the variance request is not based on conditions or
circumstances which are the result of actions by the applicant;

The site was originally constructed as a public school site and the applicant's intent is

to retain the existing building and preserve the character of Old Washington Road.

The site contains environmental areas that limit the developable area. The request is

not based on conditions or circumstances which are the result of actions by the

applicant, (Appellants argue that when Howard County constructed the original public

school structure which continues, and will continue, to be occupied as a school,
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Howard County may have deposited any left-oyer did from the construction on tha

rear of the property, contributing to the existing steep slope. Since the slope may

have been caused by Howard County over 100 years ago, and since Howard County

is in the Schools chain of title, Appellants argue that the steepness of the slope

should be attributed to the School. There is no evidence that the slope was created in

this manner, it is merely speculation. It is unreasonable to place on an applicant the

burden of what a predecessor in title may have done over 100 years ago especially

where, as here, there is no actual evidence of what may have occurred.)

6. Verify that the condition did not arise from a condition relating to land or
building use, either permitted or nonconforming on a neighboring
property; and

There is no evidence that the conditions arose from a condition relating to land or

building use, either permitted or nonconforming on a neighboring property.

7. Provide any other information appropriate to support the request.

The number of specimen trees to be removed has been reduced by one. To retain

Specimen Tree #2, the athletic field has been reduced to the minimum practical size

and is smaller than regulation. Root pruning will be used in accordance with the

County details. During construction, mud mats will be used below the wall and over

The critical root zone to prevent compaction or disturbance. The permanent critical

root zone disturbance to Specimen Tree #2 is limited to 25%.

Directors Action: Approval of alternative compliance of Section 16.1205(a)(3) is

subject to the following conditions:

1. The alternative compliance approval grants the applicant the authority to

remove one specimen trees (ST-6). The removal of any other specimen tree
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on the subject property is not permitted under this approval.

2. The removal of one specimen trees is permitted and requires the planting of

two native shade trees on site per Section 16.1216(d) of the Forest

Conservation regulations. The trees shall be a minimum of 3" DBH and shall be

shown on the site development plan and forest conservation plan sheets. The

trees must be bonded along with the developer's required landscaping or

forest conservation.

Hearing Examiner Rule of Procedure 10.2(c) assigns the burden of proof in an

appeal from an administrative agency decision of showing by substantial evidence that

the action taken by the administrative agency was clearly erroneous, arbitrary and

capricious, or contrary to law. Appellants have failed to meet its burden of proof of

showing by substantial evidence that the approval of Alternative Compliance with

respect to §16.116(b)(1) to disturb steep slopes to construct a retaining wall and athletic

field for a private school and/or that the approval of a variance with respect to

§16.1205(a)(3) of the Forest Conservation Regulations to remove one specimen tree

was clearly erroneous, arbitrary and capricious, or contrary to law.

At the onset of the hearing, the School argued a Motion to Dismiss for want of

necessary parties, being the Department of Public Works and the Office of Community

Sustainability. Appellants argued against the Motion. HCZR states that a waiver

under §§16.104 and 16,116 is issued solely by DPZ, albeit after consultation with the

Department of Public Works and the Office of Community Sustainability. Section 16-

104(b) provides that DPZ may approve a waiver to a provision of the Subdivision and
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Land Development Regulatipns.^Although DPZ, the Departmentof Pyblic Works, and_

the Office of Community Susta inability are all signatory to the Final Decision Action

Report, DPZ issued the Report and the failure to name the Department of

Public Works and the Office of Sustainability as parties is not fatal to the appeal and

does not preclude meaningful review of the Final Decision Action Report. Therefore the

Motion is denied.
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ORDER

Based upon the foregoing, it is this 22nd day of June, 2026, by the Howard County

Board of Appeals Hearing Examiner, ORDERED:

That Appellants appeal of the Department of Planning and Zoning's June 23, 2025

approval of Maryland International School's request for Alternative Compliance with

respect to §16.116(b)(1) of the Subdivision and Land Development Regulations to disturb

steep slopes to construct a retaining wall and athletic field for private school use and

Appellants appeal of the Department of Planning and Zoning's June 23, 2025 approval

of Maryland International School's request for a variance with respect to §16.1205(a)(3)

of the Forest Conservation Regulations to remove one specimen tree, for WP-25-076, for

the Property located in Council District 1, at Tax Map 38, Grid 9, Parcel/Lots 820 and 830,

on 8.96 acres of land in the R-12 (Residential: Single) zoning district, also identified as

6135 Old Washington Road, Elkridge, Maryland, be and is hereby DENIED, and it is

further ORDERED that the Motion to Dismiss for lack of necessary parties be, and is

hereby DENIED,

HOWARD COUNTS BOARD OF APPEALS

HEARING EXAMINER
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Notice: A person aggrieved by this decision mav aooeal it to the Howard Countv Board
of Appeals within 30 days of the issuance of the decision. An appeal must be submitted
to the Department of Planning and Zoning on a form provided by the Department. At
the time the appeal petition is filed, the person filing the appeal must pay the appeal
fees in accordance with the current schedule of fees. The appeal will be heard de novo
by the Board. The person filing the appeal will bear the expense of providing notice and
advertising the hearing.


